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PARTIES PRESENT 


DEPOSITION OFFICER: COLONEL APPLEGATE, USMCR 
TRIAL COUNSEL: MAJOR L. J. FRANCIS, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN T. F. JASPER, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN W. A. FOLK, USMC 
CIVILIAN COUNSEL: MR. KEITH HIGGINS 
CIVILIAN COUNSEL: MR. ZIMMERMAN 

ACCUSED: MAJOR C. A. PAULUS 
ACCUSED: SERGEANT G. P. PITTMAN 
WITNESS: LANCE CORPORAL (b)(6) 


“ o 


The deposition was called to order. 


DO: This deposition will come to order. The time is -- 
actually, give me a time hack. 


DC{CAPT FOLK]: It is 0834, sir. 


DO® It is 0834 on the 3rd of June of the year 2004. Before we 
proceed, are the two accused competent to proceed, and 
that would be Major Paulus as well as Sergeant Pittman? 


ACC: Yes, sir. 
DO: Trial counsel. 
GC: Can I get those from you real quick. 


Commanding General, Marine Corps Base, Camp Pendleton, 
has directed this deposition by the Appointing Orders, 
dated 11 May 2004. 


The following persons are present: Colonel Applegate, 
as DEPOSITION OFFICER; 

Major Francis, as GOVERNMENT COUNSEL; 

Captain Folk, as DETAILED DEFENSE COUNSEL for Pittman, 
Captain Jasper, as DETAILED DEFENSE COUNSEL for 


Major Paulus; 
Mr. Higgins, as CIVILIAN DEFENSE COUNSEL for 


Major Paulus; and 
Then the accused, both accused Sergeant Pittman and 
Major Paulus are both here as well. 


Our reporter today is Sergeant Johnson, and he has been 
previously sworn. 

I'm a judge advocate certified and sworn under Article 
27(b) and 42(a). I have not acted in any manner which 
might disqualify me from this deposition. And I'm ready 


to proceed. I believe I've given a copy of the 
Appointing Order to defense counsel. 


Have you gotten a copy of those? 
DC(CAPT FOLK]: I don't think we've received one, sir. 
GC: Would you like to review those? 


DC[CAPT FOLK]: If I could just get a copy following the 
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proceedings. 


GC: Okay. The accuser for both cases is 
Lance Corporal Prokuski. He was the accuser on the 
charge sheet. 


DO: For Major Pittman [sic], defense counsel, please describe 
your qualifications, status as to oath, and readiness to 
proceed. 


DC[CAPT FOLK]: Sir, I'm a bar certified attorney, qualified, 
certified, and sworn in accordance with Articles 27 (b) 
and 42(a) of the UCMJ, and I was detailed to represent 
Sergeant Pittman by the Senior Defense Counsel for 
Legal Services Support Team Echo, and I have not acted 
in any disqualifying manner, sir. 


DO: And you're ready to proceed? 
DC{CAPT FOLK]: I am, sir. 

DO: And for Sergeant Pittman. 
DC[CAPT JASPER]: For Major Paulus? 
DO: Major Paulus. I'm sorry. 


DC[CAPT JASPER]: Sir, I'm Captain Jasper, I'm qualified and 
certified in accordance with 27(b) and 42(a) of the 
Uniform Code of Military Justice. I was detailed to 
this court-martial by myself in capacity of 
Senior Defense Counsel, Legal Services Support 
Team Delta. I have not acted in any disqualifying 
manner and I am ready to proceed at this hearing. 


DO: And could I request that civilian defense counsel state 
his qualifications and business address please. 


CC{MR. HIGGINS]: I'm a member of the bar of the State of 
California and the Commonwealth of Massachusetts. I'm 
also a reserve officer in the JAG Corps, United States 
Navy. I'm qualified and certified under 27(b), and I've 
also been previously sworn in this court-martial to 
represent as civilian counsel. My business address is 
46 Wachusett, W-A-S-C-H-U-S-E-T-T, Worcester, 
W-O-R-C-E-S-T-E-R, Massachusetts 01609. 
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DO: All counsel ready to proceed? 
An affirmative from all counsel. 


DO: I am not an accuser, and I have not acted in any 
disqualifying capacity. I am a judge advocate certified 
and sworn pursuant to Articles 27(b) and 42(a). 


I am a field grade officer, and as stated off the 
record, I'm a member of the following bars: California, 
Arizona, Texas, Virginia, as well as Maryland. I am 
neutral, detached, impartial, and fair. 


Does any party wish to voir dire me at this time? 
A negative from all counsel. 
DO: Thank you. 


Now, first let me just go through this with each 
accused. Major Paulus, the purpose of this deposition 
is to take and preserve the testimony of a witness for 
the use of trial or investigation. By "preserve," I] 
mean that we will take the testimony, put it in a form 
in which it might be used at trial by court-martial. 
This deposition may also serve as a discovery device and 
allow the parties to learn the strengths and weaknesses 
of their cases. 


Do you understand what I just told you? 


ACC{MAJ PAULUS]: Yes, sir. 


DO: Thank you. Do you have in problems or disabilities in 
reading, writing, understanding, and speaking the 
English language? 


ACC{MAJ PAULUS): No, sir. 


DO: And I hope you understand that these are just forum 
questions. All right, major. 


Um, and I assume that if you would choose to do so at 
this time, to look at R.C.M. 702 in your counsel's 
Manual for Courts-Martial as I advise you of your 
rights. 


You also have the following rights: To be present 
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except when you in good faith -- excuse me, you, without 
good cause fail to appear after notice of this 
deposition, you are disruptive, or the deposition is 
ordered instead of production of the witness on 
sentencing and the convening authority determines that 
the interest of the parties and the court-martial can 
adequately be served by the deposition without your 
presence. And also you have the right to be represented 
by counsel. 


Do you understand these rights? 


ACC{MAJ PAULUS]: Yes, sir. 


DO: Also, if you choose to do so, please look at R.C.M. 506 in 
your counsel's Manual for Courts-Martial as I advise you 
of your rights to counsel. 


You have the right to be represent by civilian counsel 
at no expense to the government. That means, you or 
someone acting for you would have to retain a civilian 
lawyer if you wanted one. You have the right to be 
represented by the captain, your detailed defense 
counsel. You also have the right to be represented by 
another military counsel of your own selection are 
provided to you free of charge. 


Do you understand these rights? 
ACC[MAJ PAULUS}: I do, sir. 
DO: Do you have any questions about your rights? 


ACC[MAJ PAULUS]: No, sir. 


DO: Do you want your detailed counsel to continue to represent 
you at this time? 


ACC([MAJ PAULUS]: Yes, sir. 


DO: And I assume you want your civilian counsel to continue to 
represent you at this time? 


ACC([MAJ PAULUS]: I do, sir. 


DO: All right. Sergeant Pittman, the purpose of the 
deposition, I'm just going to go over the same rights 
that are required by the Manual for Courts-Martial. 
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The purpose of this deposition is to take and preserve 
the testimony of a witness for use at trial or 
investigation. By, "preserve," I mean, that we will 
take the testimony and put it in a forum at which it 
might be used at trial by court-martial. This 
deposition may also serve as a discovery device, and to 
allow the parties to learn the strengths and weaknesses 
of their cases. 


Do you understand what I just told you. 


ACC[SGT PITTMAN]: Yes, sir. 

DO: Do you have any problems with just focusing, reading, 
writing, understanding, and speaking the English 
language. 


ACC[SGT PITTMAN]: No, sir. 


DO: And once again, these are just formed questions that all 
accused have to respond to. Once again, I ask if you 
choose to do so, to look at the R.C.M. 702 in your 
counsel's Manual for Courts-Martial as I advise you of 
your rights: 


You also have the following rights: To be present 
except when you without cause, fail to appear at the 
notice of this deposition, you're disruptive, or the 
deposition is ordered instead of production of a witness 
on sentencing and the convening authority the determines 
that the interests of the parties in the court-martial 
be adequately served by oral deposition without your 
presence, and you also have the right to be represented 


by counsel. 
Do you understand these rights? 


ACC[SGT PITTMAN]: Yes, sir. 


DO: Once again, if you choose to do so, look at R.C.M. 506 in 
your counsel's Manual for Courts-Martial while I advise 
you of your rights to counsel. 
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You have the right to be represented by civilian counsel 
at no expense to the government. That means, you or 
someone acting for you would have to retain a 

Civilian -- lawyer if you wanted one. You have the 
right to be represented by your detailed counsel. You 
also have the right to be represented by another 
military counsel of your own selection, if that counsel 
is reasonably available. Military counsel of your own 
selection are provided to you free of charge. 


Do you understand these rights? 
ACC[SGT PITTMAN]: Yes, sir. 
DO: Do you have any questions about your rights? 


ACC[SGT PITTMAN]: No, sir. 


DO: Do you want your detailed counsel to continue to represent 
you? 

ACC[SGT PITTMAN]: Yes, sir. 

DO: Do you want any other lawyer to represent you? 

DC[CAPT FOLK]: Sir, I'll answer that for the Sergeant. He has 
retained John Trainberg [ph]. He is a California Bar 


Certified attorney. He retained him to represent him in 
addition to me representing him in this case. 

Mr. Trainberg and Sergeant Pittman have waived his 
presence at this deposition, and that will continue on 
for the remainder of the depositions that place here and 
in New York City. He's aware of proceedings, and won't 


be here. 


DO: And as the captain stated in substance, your understanding 
of your instructions to your civilian counsel? 


ACC[SGT PITTMAN]: Yes, sir. 
DO: Thank you, sergeant. 
Government may proceed. 


GC: Want me to swear the witness? 


DO: Please. 
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CC[MR. HIGGINS]: Prior to swearing the witness, note that the 


DO: 
(b)(6) 


counsel for Major Paulus lodge an objection to the 
deposition being used in substitute for any trial 
testimony at a later trial in this matter because the 
depositions were ordered by the convening authority. My 
client was ordered to be here for the depositions, but 
at this point in the case, without completed discovery, 
to think that we could adequately confront the witness 
before us in preservation for the trial is unrealistic, 
and I believe probably violates the constitution and our 
right to confront the witnesses. 


With that objection noted -- 
Submitted. Major? 


Lance Corporal, was called as a witness by 


the prosecution, was sworn, and testified as follows: 


Questions 
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DIRECT EXAMINATION 
by the prosecution: 


Please state you full name? 
‘(b)(6) 


And currently, you're a lance corporal in the 
United States Marine Corps Reserve. Correct? 
Yes, sir. 


And your current unit is 2d Battalion, 25th Marines? 
Yes, sir. 


Do you need to switch around there so you can see me? 


reporter indicated no. 


Major, if you bear with me and -- let me just go over some 
of the additional ground rules with respect to 
objections. I'm sure counsel are aware of those, but 


I'm just here to maintain order and I won't be ruling on 
any of the objections that are made on the record. But 
if counsel wants to make any objections, I welcome the 
opportunity to make an adequate representation of 

any objections that they may want to make has already 
been done, and I will just note that that failure to 
object prior to taking depositions on grounds which may 
be corrected, if the objection is made prior to the 
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deposition, will waive such objection. 


Objections to questions, testimony, or evidence at an 
oral deposition, and the grounds for such objections 
will be stated at the time of the taking of the 
objection. If the objection relates to a matter if that 
objection had been made during the deposition, if the 
deposition is waived, if not made, at the deposition. 


The scope and manner of examination would be the same as 
if it were a trial by court-martial. The government 
must provide the accused with any statements of the 
witnesses in the possession of the government. So it's 
just a Slight variation of the rules of -- in ‘Federal 
courts as to depositions with that respect. 


CC[MR. HIGGINS): Yes, sir. And just to reserve my record, I 
don't assent to that view of objections for these 
proceedings. 

DO: So noted. 


Questions by the prosecution: 


Q. Okay. I think the last question asked here is 
2d Battalion, 25th Marines. Right? 
A. Correct, sir. 
Os Okay. Now, how long have you been in the Marine Corps? 


CC[MR. ZIMMERMAN]: Let me say at this time, Lance Corporal 
(b)(6) is going to rely on his right to remain silent 
guaranteed by the 5th Amendment, United States 
Constitution, Article 31 of the Uniform Code of Military 
Justice. He's identified himself, which is all I 
believe he's permitted to do. If he's going to invoke 
those protections, which he does. 


GC: All right, sir. He has the immunity grants. 


CC[MR. ZIMMERMAN]: I think the next step is he would want to 
state on the record. 


GC: Yes. At this point, Lance Corporal (b)@) has been 
given testimony immunity and that has been granted by 
the commander, Marine Corps Base, for the actual general 
court-martial, and the two accused, and these 
depositions. 
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HIGGINS]: Can I see a copy of it? 


Yes. 

ZIMMERMAN]: Now, these relate to the order to testify and 
immunity of the deposition. There is another order to 
testify in the immunity letter that relates to the 
actual court-martial, itself, which I don't have in 
front of me, but I can get -- 


Well, I have the originals here. We can make more copies 
of those later. 


ZIMMERMAN]: Do you want something made now? 


I think we can make them later. And we'll going ahead and 
mark those as depositions exhibits as well. 


HIGGINS]: Can I see the immunity one more time? 


I'm going to suggest we just get copies of those made. I 
really appreciate that. 


ZIMMERMAN]: How many do you need. 
Just one for each counsel. 

ZIMMERMAN]: Two copies of everything. 
Thank you very much. 


ZIMMERMAN]: There should be two documents for each 
accused? 


You should have four pages of paper. 

Six total pages. One's for the trial. 

Just by way of suggestion, I would suggest that we 
consecutively number all the exhibits for all the 


depositions. Otherwise, you're going to have confusion 
if anybody has to use them at trial. 


Yes, Sir. 
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Can we take a recess. 


The deposition went off the record. 


DO: 


CC([MR. 
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Let's go back on the record. Government proceed. 


HIGGINS]: The time is 902. 


Thank you. 


Okay. Lance Corporal (b)(6) has been given his 
immunity documents, at this point, sir, you wanted to -- 


ZIMMERMAN]: Yes. Lance Corporal (b)€6) having invoked 


his right under the constitution and under the code has 
been handed a testimonial immunity document that is 
signed by a colonel. And just for the record, I have a 
problem with a colonel -- if I see the signature block, 
is listed as a commander, is he a general court-martial 
convening authority? Because only a general 
court-martial convening authority can grant immunity. 


Yes, Sir. At the time he sent that document, he was the 
general court~martial convening authority for 
Marine Corps Base. 


ZIMMERMAN]: Okay. Although we have received testimonial 


immunity document, we don't think that Lance Corporal 


(b)(6) is sufficiently protected, so we're not going 


voluntarily answer any questions, for fear that somebody 
might interpret that as a waiver. 


At this time, sir, government pursuant to that same 
document that we were discussing, which is the 

28 May 2004 document which is marked as 

Deposition Exhibit 7, by order of that document, sir, 
the Commander of Marine Corps Base orders her Lance 
Corporal g@) to testify at this deposition. 


ZIMMERMAN]: Okay. Just so it's clear, procedurally what 


has happened historically in this matter, is counsel for 
the government has provided counsel for 

Lance Corporal ()@) - a previous grant of immunity 
signed by -- testimonial immunity signed by the 
Commanding General of Camp Pendleton, California. And 
an order to testify at the two general courts-martial of 
the two individuals assembled here today, and it was our 
view that that did not apply to this proceeding today. 
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In response to that, the Colonel Hampton, acting as the 
commander of Camp Pendleton as opposed to the 
Commanding General of Camp Pendleton has issued this 
order to testify at this deposition. And that order 
applies only to this deposition. 


So given counsel's representation, which is good enough 
for me, that Colonel Hampton is, in fact -- was in fact 
the general court-martial convening authority at the 
time because I am also in the opinion, although case law 
is not crystal clear on this, that only a general 
court-martial convening authority can order someone to 
testify under a grant of immunity issued by that same 
convening authority. 


Lance Corporal (b)6) is going to answer your 
guestions under a grant of immunity. 


CC{MR. HIGGINS}: And defense would ask just as clarification 
and/or an objection in viewing the documents, there is 
language contained within in the talk about he could use 
other investigations as part of the immunity. It's our 
understanding that that would be immunity each time for 
this witness and for other witnesses, they would have to 
be ordered for such interview, and as such that the 
defense would have the right to be present at 
any interviews conducted based upon any grant of 
immunity to this witness or any future witness. If we 
had to we would have to be given prior notice and order. 
Thank you. 


GC: Well, yes, but obviously Mr. Zimmerman, I don't think he's 
going to allow Lance Corporal ge to do anything 
without him being present so += 


CC[MR. HIGGINS]: We've got a few more depos, sir, in the next 
couple of days. 


GC: All right. Anything else from anybody? No. Okay. 

Questions by the prosecution: 

Q. Back to where we were. Where we left off with my last 
guestion was how long have you been in the 


United States Marine Corps Reserve? 
A. For seven and a half years, sir. 


LY 
1] \U ss 


Pro PO 


DO 


PO ia 1 > 2) PO PO PF 0 PO PO Yr O 


Were you ever on a period of active duty? Meaning, 
before you went into the reserve status? 
Before reserve status? No, Sir. 


Okay. What's your. MOS? 
An 0151, Administrative Clerk, sir. 


Say again. 
Administrative Clerk. 


Okay. All right. Now, you were deployed in support of 
Operation Iraqi Freedom. Correct? 
Yes, sir. 


When did you get called up for that? 
March 2003. 


At that time, you were called up with 2/25. Right? 
Correct, sir. 


Now, at some point, did you go with 2/25 when they went 
to Camp Lejeune? 
Correct, sir. 


Okay. When you were at Camp Lejeune, did you undergo 
any type of Law of War or EPW training? 
We had a class, yes, sir. 


Please describe what type of class you had. 

If I remember, it was a class on kind of prisoners, 
EPW's, like, if we were on patrols or how to be alerted 
if we were in a command with -- just keeping an eye out 
for terrorists. 


When you say how to handle EPW's what do you mean? 
Like safeguard. 


Okay. 
Like, if we were on patrols and we catch EPW's or 
prisoners of war, how to safeguard them. 


What do you mean by safeguard? 


What I remember is we capture, we search, seize -- I 
can't remember the rest, sir. 
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Okay. Is there any discussion on how you should treat 
them? 

Well, there was but I can't remember, sir, to tell you 
to truth. It was a year ago. 


Now, do you recall who was giving the training? 
Yes, Sir. It was Major Paulus. 


Okay. Now, was this training, was there any type of 
Power Point presentation or was it just him lecturing? 
He was lecturing, then he had some source resources of, 
like, examples of some building that got attacked or 
something like that, and examples of awareness of people 
that work within installations and because they hire 
outside employees. Just how to be aware. 


How long was the training? 
It was an all day event, but it was different classes. 


So I can't really remember, sir. 


During any time during that training do you recall the 
Geneva Convention being mentioned? 
I can't remember, to tell you to truth. 


Okay. Do you recall whether there was any mention of 
the "Golden Rule". Do you know what I mean when I say 


that? 
No, Sir. 


The phrase, "Treat them like you would want to be 
treated"? 
Yes, sir. 


And who said that? 
Major Paulus. 


What was your impression when you heard that? 
That treat them exactly like you said, if you were to be 


treated if you were to be captured. 


Okay. All right. Other than that period of 
instruction, did you ever receive any other type of 
instruction of how to handle EPW's or detainees or Law 
of War or anything like that? 

No, sir. Basically, most anything that came close to it 
was how to -- if we captured, anybody how to safeguard 
them how to search them and stuff like that. That's the 
closest thing that I could remember. 
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Okay. Let's fast forward. At some point you ended up 
at Camp Whitehorse Detention Facility. Right? 
Yes, sir. 


When was that? 
April, sir. 


And that of course is 2003. Right? 
Yes, sir. 


At that time, who was the OIC? 
It was Major (b)(6) 


And the staff NCOIC? 
Staff sergeant (b)@6) 


And who was the NCOIC? 

There were a couple. It was from sergeant Pittman to 
sergeant (6) Sergeant (b)(6) It depended upon 
each shift and each group. 


Was there a ~- among the sergeants, was there someone 
who was ~ when I say NCOIC I mean non-commissioned 
officer in charge. Even though you might have a number 
of sergeants, one might be in Charge of all the rest. 
Was there one individual who was in more of a leadership 
possession than the others amongst the sergeants? 
Probably Sergeant (b)@6) 


How long was Sergeant ()() at the facility? 

He was there throughout the whole evolution, but I 
remember he left for some period of time, and went back 
to North Carolina for some problems he had. 


Okay. When Sergeant (b)(6) was absent, who then stepped 
into that role? 

To tell you the truth, it could have been anywhere from 
Sergeant Pittman to Sergeant (b)(6) 


Okay. Um, all right. When you got to the detention 
facility, did you receive any type of training on again 
same type of things -- treatment of the EPW's, how to 
handle EPW's? 

The closest we ever got was just how to search them like 
during in-doc. 


Who taught you how to do that? 
Probably Lance Corporal 46) Sergeant Pittman. 
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Any reason why it was those two? 
In their civilian jobs they are correctional facility 
officers, so they have experience. 


Did it seem like those, that © and Pittman were being 
relied upon because of their experience? 
Yes, sir. 


All right. Let's talk. Let's focus now specifically on 
Sergeant Pittman. Okay? 
Yes, sir. 


Was he at the detention facility before you or after 
you -- or after the time that you arrived? 
I think we all arrived at the same time, sir. 


Okay. During the time that he was there with you, did 


you ever see him strike, hit, in any way -- strike or 
hit an EPW or detainee? 
No, sir. 


So never? 
No, Sir. 


Okay. Not even if a detainee got out of hand? 

No, sir. We were on different shifts, so I rarely saw 
him. Maybe during in-doc, that's the only time I 
actually spent some time with him, but other than that, 
we're on different shifts. 


Okay. Well, let's talk about in-doc. 
Okay, sir. 


What was the procedure at in-doc? 

The capturing unit would bring the EFW's to the 
facility. To exchange the good handling. Escort the 
prisoner to the outside cell, then each gets searched 
one at a time, depending on how many of them come. ' They 
would get searched and then they would be put in -- they 
would be logged in and put them into the facility until 
the HET Team came and determined if they were EPW's or 
detainees. 


Okay. Did you participate on the in-doc phase on a 
frequent basis? 

I would say, about 20 percent out of 200 detainees that 
went through there. 
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All right. And at no time during that period of time 
did you ever see Sergeant Pittman or Lance Corporal (6) 
or anybody strike an EPW? 

No, Sir. Strike? No, sir. 


Okay. Hit them? 
No, sir. If anything, try to control. 


So when you say "control", what do you mean? 

Well, the language barrier was one thing, and also it 
was just if we wanted for them to understand this, we'd 
have to that have to control them by placing them 
against the wall, like, spotted. © 


Um, now, during this time, did you ever have an EPW that 
was unruly or wouldn't cooperate during the in-doc? 

We had a couple, but from -- I mean, in terms of my 
in-doc, sir, I can't speak for others, but that's about 
Tis 


Okay. Who is on vour shift? 


It was Seraqeant (b)(6) Corporal (b)6) , Lance 
Corporal (6) Lance Corporal (b)(6) and Lance 
Corporal and myself. 

cans (b)(6) 5 

Okay. How about Sergeant (b)(6) 7 

Sergeant (b)(6) , he was not in my group. 
Okay. Now, were you present when (b)@6) was brought 
to the camp? 
No, sir. 


So you didn't see him being taken off the HMMWV's at 
all? 
No, sir. 


What were your doing at that time? 

Probably by the - we had a, some type of recreation 
center, like a lunchroom and we watched movies there, so 
I was on R and R. I was watching DVD's, like an 
everyday thing, just to get away. 


Now, obviously you Saturday during the 32 hearing, and 
you heard Lance Corporal m@@ testify about this sheik 
that came into the camp. 

Yes, sir. 
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Did you have any dealings with that -- 


No; sir: 
Okay. So von weren't -- did have any observation when 
Pittman, (b)(6) and (b)(6) were guarding him? 


No. Because at the time, we were getting suited up. 


Suited up? 
There was a protest and at the time we had to go to get 
our Kevlar and our flak jacket on and suit up. 


Okay. Let's talk about that. Since you're mentioning 
it. What exactly did you do in regards to this protest? 
I safeguarded the prisoners, the detainees, as everyone 
else -- that's what I did. Just -- they gave the words 
"suit up", came back and let the others suit up and get 
the word. 


What time of day was that? 
Probably anywhere from 1700 to 1800. 


All right. How long did you remain in this suited-up 
capacity? 
Anywhere from 30 to 45 minutes. 


What happened - okay. So after that 45 minutes, what 
happened? 

Everything calmed down. We were given the word that the 
protesters went away. Go back to daily procedure, daily 
schedule. 


What did you do? 
We went back to our shift. Our shift was from 1600 to 
2000. 


Okay. At 2000 what were you doing? 
We switched shifts. Corporal @)g) and 
(b)(6) had come out. 


Okay. So you switched shifts, but after you got off 
your shift, what did you do at 2000? 

I went for a PT run. JI took my shower, probably went to 
CB to watch some movies. 


Between 2000 and 2400 on that day -- so you were just 
in, like, an off-duty, 1 guess -~- I guess you're never 
off duty, but a stand-down type of situation? 
Yes, sir. 
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Okay. So this threat be the protestors, that was gone 
by that time? 
Yes, sir. We always have a 24-hour security post. 


Okay. During that time frame, been 2000 and 2400 on 
that particular day, which was 5 June, what -- did you 
see Major Paulus during that time frame? 

I'm sorry, sir, from 2000 to 2400? 


Right. 
I didn't see him anywhere. 


Okay. Did you have any idea or any impression where he 
might have been at that time? 


CC{[MR. HIGGINS]: Objection. Calls for speculation. 


WIT: 
Questions 
Q. 


A 
Q. 
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No, sir. 
by the prosecution: 


Okay. Let's talk about MX . (b)(6) specifically. Okay? 
Yes; Sir. 


Talk to me about the time that you can recall when you 
first saw him. 

I first saw him probably on one of my shifts, sir. I 
remember him vaguely. I just remember him with the 
sandbag and the flexycuffs. I guess it was before the 
HET Team. I remember him vaguely. It was probably one 
of those morning shifts where everyone was just 
sleeping, and I remember him vaguely. The next day 
would be the -- 


Okay. So if he comes into the camp on 3 June, did 

you ~~ so you did see him that day, that first day that 
he came in? 

He came on the ton 3rd of June. JI saw him on the 4th. 


On the 4th. Okay. And thought it was earlier ~- he was 
still in isolation phase at that point? 
Yes, sir. 


And isolation being 50/10 phase? 
Something like that. 
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Ox Okay. Were you guarding him at that time? Or how was 
it that you were able to observe him? 

A. I believe I had my shift. 

Q. Okay. Okay. So you said he was sandbagged and 
flexycuffed at that time? Were the flexycuffs in the 
front or back? 

A. In back. 

Oo: How did he appear to you at that time? 

A. Just like any other prisoner. I really didn't think 
much of him because when they come in they come in two 
or three times, which I figured he was another prisoner. 
I really didn't give him much thought. 

On Okay. Was he sitting or standing? 

A. He had to sit. 

©. He was sitting? Okay. Did it appear that he was 
suffering from any ailments at that time? 

A. No, sir. 

Q. Okay. Did anybody report to you during that period of 
time that he was suffering from any health problems to 
be observed? 

A. Noy: Six. 

Um -- okay. So after that morning on the 4th of June, 
when was the next time that you observed him? 

A. Probably the next time I can remember him was the 
5th of June. 

Q. Okay. Well, let's talk about that. What was your 
interaction with him on that occasion? 

A. What do you mean by that question, sir? 

Q. How was it that you observed him? 

A. On the Sth of June? , 

OQ. Right. 

Ba Well, it was my shift from 1600 to 2000, and I walk in 
to my shift, and as soon as I walk in he was telling me 
that this EPW was being belligerent, you have to take 
care of it, and you have to handle it. I was like 
what's going on so I walk in and I see Major Paulus, 
Maj Or w@) so i'm thinking 2." Ss. serious. 

CC[MR. HIGGINS]: Objection. Narrative. 
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WIT: And I see a prisoner and he's just in a puddle of feces 
and defecation, and I'm looking and I'm like what's 
going on. So I got most of word from Sergeant 
(b)(6) this guy he shited on himself. 

Or Okay. Let's stop you there for just a moment. Was this 
prison, is that (b)(6) 

A. Yes, sir. 

Q. And you actually saw the puddle of defecation? 

A. Yes, sir. 

Q. Describe the smell for me? 

A. It was a bad smell. Especially with the heat because on 
the average, it's a 130 degrees out there, and we 
were ~- it smelled horendous. 

Ox Okay. Can you recall, just based on your estimation, 
how hot it was on that day at that time? 

A. It was pretty hot. I don't know, sir. I know on 
average at that time, it was 130, 120. 

Q. Okay. Well, let me show you a couple of photos here. 
They've been marked as Deposition Exhibits 3 and 4. 

DC{[CAPT FOLK] (CAPT FOLK): I'm going be object to the admitting of 


any of these photos at a deposition or a trial. 


Questions by the prosecution: 


oO YrO YP 0 YP OO PF VO 


Okay. First of all, I'm going to show you 
Deposition Exhibit 3. Do you recognize that individual? 
That's Mr. (b)(6) sir. 


Okay. So that's a person you saw there laying in their 
defecation on 5 June? 
Yes, sir. 


Okay. And how about Deposition Exhibit 4, do you 
recognize that individual? 
Yes, sir. 


And who is it? 
It's Mr. w)6 


Okay. Thank you. 


CC(MR. HIGGINS]: By previous agreement of the parties, 


WV 
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PO 


photocopies will be substituted for the two exhibits 
just discussed. Originals will be retained by the 
trial, counsel copies will have been provide to the 
parties. 


by the prosecution: 


Okay. So you've seen (b)(6) has the defecation, 
laying in the defecation, it's hot. What happens next? 
So we walk into our shift, we're just expecting a 
regular shift, and we walk in and Lance Corporal w@) 

was next to me, and Sergeant (b)(6) was coming py, 
was coming by behind, sir. And we walk in and we were 
just like, all right. I already got the impression from 
Corporal (p)6) that this guy is going to be 
belligerent. This prisoner is going to be belligerent, 
so I remember just -- I know we had a prisoner coming in 
who was known for a high profile prisoner. So I knew we 
were supposed to use this room. We were supposed to 
clean it, put a cot in there for that prisoner. 


Now, this prisoner, he was the sheik? 

Yes, sir. So when I saw him in there, I was kind of 
like what's going on. So I walk in and it was just like 
we had to take care of this situation. 


CC[MR. HIGGINS]: Objection. Narrative. 


Questions 


0. 


A. 


by the prosecution: 


Well, let me ask you this, who gave you the information 
on -- that you were going use that particular cell for 
the sheik? 

For me it was just common sense because we only got two 
cells, and one cell was filled with all the prisoners. 
I believe Mr. (6) was there too, he was just wandered 
by concertina wire, so I figured that room would be 
saved for the sheik. I didn't know he was a sheik, I 
just knew he was a high profile prisoner. 


Okav. Well what did you think you had to do with Mr. 
(oy)? 

At the moment, I just -- when I saw him, I was just 
like, all right. JI got the impression he was being 
belligerent. I guess we got to get him out and clean 
the area. 
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But why did you have that impression? 
What? To clean the area? 


Get him out and clean the air. 

What -- not just to get him out to clean the area, I 
knew he wasn't going to be there. I knew he had to get 
back in the other room because that one was for the 
prisoner. 


Okay. But how did you know -- did someone tell you 
that? 

We all live in the same barracks, so we all talk in the 
mornings. We would be like somebody's coming. Like 
who? Just scuttlebutt. 


All right. So you have your impression of what needs to 
be done, so what happens? 

So I walk in and first thina we did was I remember 
telling Lance Corporal (b)(6) to go get some masks and 
gloves because it was just the prisoner was covered in 
feces, and at that time, like a week before, 

Major Paulus set up a class for us for how to handle 

or -~- not handle. How to be more careful with detainees 
coming in. He set it up with Doc (b)(6) to give the class 
about how we were doing things really wrong. To the 
fact that Tuberculosis, and all that was out there and 
we're not protecting ourselves. So we Started using 
Surgical masks, and he went to get that, but he couldn't 
find any or something like that. So he came back with 
gloves. 


What kind of gloves? 
It was black gloves, leather gloves. 


Okay. Like the military issue -- 
Yes, sir. 


Okay. 

So we just - it wasn't like anything planned. It was 
like, what do we do? So we just moved the prisoner from 
the puddle to the side of the room, and we figured that 
we would clean the puddle, I gues, have one of the other 
detainees clean the puddle, and clean hin. Then, we 
would figure out, you know, go -- 


Okay. Let's talk about that little more specific? 
Okay. 
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(b)(6) is, you said he was laying in the puddle. 
Right? 
Yes, sir. 


Was he face down or was he on his back? 
Face up. 


Okay. What was he doing at that time? 

He was aware that when we walked in, his eyes he would 
look at me, just on and off mumbling in Arabic because 
Arabic is his language. 


Okay. Was he moaning or anything like that? 
He's just mumbling in Arabic. 


Okay. How did you and (6) move him out of the 
puddle? 

When I first -- (bj) went to go get the gloves, sir, 
came back -- I'm sorry, sir. It's been a while, I'm 


just trying to recall. 


At first when he went to get the gloves, I nudged the 
prisoner, (b)6) three times. Told him to "Goom", 
which means stand. I also told him to stand in English. 
I told him in English and then in -- 


Okay. Now, when you say you nudged him, what do you 
mean? 
I nudged him. 


With what part of your body? 
With the side of my foot. 


Okay. Where? 
Probably like his shoulder -- like his arm. 


Now, when you say "Nudged," what type of force -~ you 
were using your boot? 
Yeah. The side of my boot, sir. 


Okay. How much force would you Say you used? 
Not much force, just a nudge. Just like if somebody was 
trying to wake myself up. 


So if you describe from one to ten, one being just 
lightly grazing someone, a ten being hard enough to 
break bones, where would you say it was? 

A two. 
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All right. So you're nudging him. Telling him, "Goom" 
stand up, what happens next? 

I believe (by) came back with the gloves, and then I 
moved him. i grabbed him from his shoulder and moved 
him to the side of the room. 


Okay. 
There's a cot there. Then we moved him to the side of 
the room. 


Just you, yourself, were doing this? 
Yes, Sir. 


When you say you grabbed him by the shoulder, what do 
you mean? 

Well, his robe. At the point in time, the defecation 
was just from the waist below. So I actually grabbed 
him from his shoulder. 


So you grabbed his robe? 
Robe. Shoulder. 


So up the upper arm? 
I remember my fingers being by the armpit. 


Were you wearing gloves at this time? 
Yes, sir. 


Describe - okav. At that time when you were moving him, 
what was (6) doing? 

He was just on and off mumbling in Arabic. That's all I 
can remember him doing. 


How about the possession of his legs? 
When I pulled him to the side, he was just probably, 
like I said, it was -- his leg was straight out. 


How about his arms? 
They were straight out. 


Was he dead weight? 
Something like that, yes, sir. 


How heavy was he? 
Probably over 200 pounds. 
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Was he difficult to move by yourself at that time? 
Well, not really because it was slippery because of the 
puddle. 


Okay. 
And it was also sandy. It was concrete with a lot of 
sand there. 


Okay. 
It was just with the robe and all. 


Okay. Now, how much do you weigh -- well, how did you 
weigh at the time? 
208, probably. 


Did you exercise -- well, you're a Marine, so you 
exercise somewhat, but I mean, do you lift weights ona 
regular basis? 

Well, in Iraq, we were just doing pull-ups, runs, and 
sit-ups. 


How many pull-ups could you do at the time? 
Probably 11 or 12. 


Do you lift weights at all? Or did you? I mean, 
obviously in the desert you're not, but prior: 6 
deploying? 

Prior to deploying? I did somethings to that effect. I 
was mostly into callisthenics. 


Okay. Have you ever tested how much you can bench 
press? 
Yes, sir. 


How many can you? 
The most? Probably 315. 


And that's one rep? 
That was just once. That's the most I ever did. 


Okay. All right. So you moved Mr. (b)@) out of the 
puddle by yourself? 
Les; Six. 


What happens next? 
We just waited to get the word of -- 
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Now, who's in the room when you're moving Mr. (b)(6) the 
way you did at that time, who -- 

I remember Major Paulus being there, and Major (b)(6) 
They were walking in and out so it was when my back was 
turned. But I remember Major Paulus and Major (6) 
being there. 


All right. So again, you moved him. What happens next? 
He just -- I guess we were going like by the moment I 
remember Major Paulus telling me to have him stand and 
face the window, and that's when I told -- I had put the 
prisoner Indian style facing the wall. He was like have 
them stand and face the window. And when I was given 
that, I told the prisoner to goom and to I told him 

to -~- I told him in English goom, and I believe that's 
when Sergeant (b)(6) walked in, and I remember turning 
back Sergeant ‘ because he spoke Arabic. I guess 
he was called in for that. So I had the prisoners stand 
and face the wall, and when I looked at Sergeant 


b)6) he said it in Arabic and he got no response. 
€ gave me a shrug, and that's when I looked at him and 
told him, "Okay. Stand up." So I pushed him, tidted 


over, and I grabbed him from the shoulders, from the 
arms and I had him stand and I told sold him to face the 


window. "Look out there. Don't move," that's when JI 
started walking away. And as I was walking away, 
there's a diagram of the -- I don't know if you're 


familiar with the facility, how the room was set up with 
the concertina wire -- 


Right. 

I'm walking towards the first concertina wife that's 
divided. I remember Major Paulus being here and 
Major -- 


CC[MR. HIGGINS]: Objection narrative. 


Questions by the prosecution: 


Q. 


All right. Well, let me ask you this question. Let's 
balk up just a moment. Let's talk about from the time 
where you began what you were talking about from the 
time that you stopped dragging -- you know, dragged him 
to where you dragged him, until the time you got him to 
stand up. Okay? Let's break that down a little bit. 
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You said that you had him sit up first? 

Yes. When I put him - when I put him in the area 
earlier, I had him sit. I was told to have him face the 
wall, so I had him sit Indian style. 


Okay. Indian style. His legs were crossed? 
Legs were crossed. 


Okay. What was he doing when you were making him do 
that? 

Well, he was just - all I could basically remember from 
him was just him saying -- talking in Arabic. I 
remember him going on and off in Arabic. 


Okay. Was he moaning, having any difficulty breathing 
from what you saw at that time? 

Not that I can remember, sir. But I mean, he was -- I 
mean, he's just -- not that I can remember, sir. 


Okay. So you have him sit up, what happens after that? 
He said you had him stand up? 
Yes, sir. 


And how did you get him to do that? 

Well, he helped me when I grabbed him from the shoulders 
he helped me get up -- he helped himself get up. I just 
just kind of -- 


Okay. So he stood up on his feet? 
Yes, sir. 


All right. And then you told him to look out the 
window? 
I told him to look straight ahead, yes, sir. 


And how did he appear at that time? 

At that time, he was just the looking straight out of 
the window, and when I gave him a command he was just 
looking. He wasn't hunched over or anything. He -- I 
mean, his head was down, but looking outside, but his 
body was straight up. 


Okay. All right. So you're up to that point, what 
happens next? 

So I walk away to see whatever's next to do or how to 
handle the situation, to re-coop, because I'm walking 
away. I remember looking at Major Paulus and Major 
(b)(6) and like, I guess -- I mean I could still see 
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him through prerriferal vision, so as I'm walking away, 
they're looking at him, and then they are like, I guess 
looking at what he's doing, and I see him forward 
towards the window and puts his hand out against the 
ledge because there's a ledge, but between him and that 
ledge it was concertina wire. And it's double stacked. 
So as I see him and I see him going forward, I look and 
he sticks his hands out and he grabs it. He hits the 
ledge, and intwines with the concertina wire. 


Okay. So he put his hands out, I'm just going to talk 
and if you could just correct me if I'm wrong. 
Yes, sir. 


He puts his hands out -- you put your hands out on the 
table in front of you to demonstrate, and you had your, 
the heels of your hands braced up against the table with 
your arms straight out. Correct? 

Yes; Sir. 


Okay. Now, what portion of him was starting to make 
contact with the concertina wire at that time? 

As soon as he broke -- I guess he broke his fall, he 
just fell right in. It was probably his buttocks area. 


Okay. 

And he -- 

I'm having a hard time visualizing that that. So he's 
falling -- 

As he falls in. His body falls right in. I guess -- I 


know his butt fell in. The side of his butt went in 
first. 


Okay. Let's break that down. 
Okay, sir. 


So he's falling then puts his hands out on the ledge? 
No. As he's falling, his hands are coming out, and he 
stops his fall with his hands because there was a ledge, 
and then there's a window. You could touch the ledge 
without touching the concertina wire. 


Okay. 
And as he falls, that's when he turns in to the 
concertina wire. 
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him through prerriferal vision, so as I'm walking away, 
they're looking at him, and then they are like, I guess 
looking at what he's doing, and I see him forward 
towards the window and puts his hand out against the 
ledge because there's a ledge, but between him and that 
ledge it was concertina wire. And it's double stacked. 
So as I see him and I see him going forward, I look and 
he sticks his hands out and he grabs it. He hits the 
ledge, and intwines with the concertina wire. 


Okay. So he put his hands out, I'm just going to talk 
and if you could just correct me if I'm wrong. 
Yes, sir. 


He puts his hands out -- you put your hands out on the 
table in front of you to demonstrate, and you had your, 
the heels of your hands braced up against the table with 
your arms straight out. Correct? 

Yes, sir. 


Okay. Now, what portion of him was starting to make 
contact with the concertina wire at that time? 

As soon as he broke -- I guess he broke his fall, he 
just fell right in. It was probably his buttocks area. 


Okay. 
And he -- 


I'm having a hard time visualizing that that. So he's 
falling -- 

As he falls in. His body falls right in. I guess -- I 
know his butt fell in. The side of his butt went in 
first. 


Okay. Let's break that down. 
Okay, sir. 


So he's falling then puts his hands out on the ledge? 
No. As he's falling, his hands are coming out, and he 
stops his fall with his hands because there was a ledge, 
and then there's a window. You could touch the ledge 
without touching the concertina wire. 


Okay. 
And as he falls, that's when he turns in to the 
concertina wire. 
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Okay. All right. So what position is he in when his 
fall stops? 

He's in one of the gaps because the concertina wire was 
circular, it's spiral, and there's gaps in it. So he's 
in one of the gaps, and he's inside. 


Okay. Inside the concertina wire? 
Yes, sir. 


Okay. How does he appear to you at that time? 

I saw him go in. I'm looking at him like what are you 
doing. So I look at him and at first I was like, all 
right. You're whacked out. Like I said, belligerent 
that, he wouldn't listen to my commands, and -- we had 
the translator there to tell him all you need to do this 
do that, and he wasn't paying attention to his orders. 
So I was like, now he's being belligerent, and now he's 
just doing his own thing because as he was inside, he 
was holding on the concertina wire. 


Okay. With both hands or one hand? 
Both hands, sir. 


Okay. How was he holding on to it? 
Well, he was sitting within that gap, he was holding on 
with both hands, and he was just again -- 


All right. Holding your hands like you would be holding 
a bat, I guess, or a sword? 
Yes, sir. 


Um, so how is it, please describe how he was ina 
position to be holding the concertina wire like that? 
Well, the spiral one of the, I guess, the threads, and 
it just got caught in front of him, and he was just like 
grabbing it from the side like this, and he was in the 
gap. And I'm looking at him and I was like, let go, 
stand, goom. And I remember telling Sergeant q@) 

to tell him to stand, to let go. 


And then he was like, I remember telling Major Paulus or 
MajOr (b)6) ‘that he's hooked. They were like get him 
up, and | was like he's holding on to the concertina 
wire. He was like -- and that was after the 
translations like to get him up. He was like -- I don't 
know who it was that said it, but it was like well, yank 
it off and grab it off. I can't remember the exact 
words. So I look, I grab one concertina with one and 
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and I grabbed his hand, and I did the same thing with 
the other one. But as I was pulling it off, I guess he 
was letting go because he didn't get cut. 


Okay. Did he -- did it seem like he was griping any of 
the razor or was he gripping in between the razors? 
Most of the razors were probably bent, so I mean, you 
could get still grab it and not get cut because I guess 
he was holding on. But I remember when I was taking 
them off there, he just let go. 


Okay. 
There was no friction or struggle. 


So you get his hand off the wire, what happens next? 
I helped him out of the concertina wire and I moved him 
to the middle of the facility now. 


Okay. Was -- did his garments get cut? Caught on the 
wire? 
They did. He was only wearing a robe. 


Okay. So how did you free the garment from the wire? 

As he went in, I guess they ripped up. Some ripped, but 
as we took them off, and I moved him, it was just a big 
tear on the side and we were told to take that off 
because it was no good. We would give him some other 
type of clothing. 


So the way you described it he's sitting on the 
concertina wire, or sitting in the gap? 
In the gap. 


So how are you getting him out of this? 

Carefully. It was myself. After I released him from 
holding on to the concertina wire, his hands were Just 

placed in front, and then he just dropped them, and I 

Saag his shoulder and just carefully tried to take 
1m out. 


So was he standing? I mean, did you lift him to stand? 
He was right there in the gap. He could just walk out 
and get out carefully, and not get scratched up or 
anything like that. 
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Okay. 

So when I helped him out with his shoulders and rolled 
him out, I just grabbed his shoulders again and put him 
in the middle. 


When you say you rolled him out -- 

Yeah. I rolled him out because I didn't want -- he was 
kind of starting to -- like sweating, the feces was 
around the area, so I was trying to be careful because I 
didn't want to get anything on me. 


But when you say you rolled him, did you roll him the 
length of his body out or -- 

Most of his -- his legs were out already. It was just, 
like, his buttocks and his back that was against the 
wall. As you can see -- there's a picture of the 
concertina wire. You would understand more, sir. I 
mean, you could see it. 


Okay. 
But I mean, his legs were out, it was just basically his 
back and his butt that was against the wall in that gap. 


Okay. So you pulled it out? 


Pulled him -- yeah. Pulled him out, rolled him out. 
Okav. All right. So you pulled him out. Now what's 
(b)(6) Anina? 

Now,  (b)(6) on the floor, and again, he's saying 


something. He's just talking Arabic, but as I took him 
out he was on his back and I just once again put him in 
the middle to get him away from the concertina wire. 


Okay. He still has his clothes on at this time? 
Yes, sir. 


Now, you're the only person that at this point that's 
MOVing (b)(6) around? 
Yes, sir. 


Who else is in the room? 
Lance corporal @)@) 


And who else? 


Sergeant (b)6) . Major Paulus, Major @g@) that.’ $ 
all I can remember, sir. 
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Did you ever wonder why you were the only person that's 
moving this guy around and nobody else came to help you? 
Well, I mean, like I said, it wasn't something that was 
just planned, Lance Corporal (b)6) attempted to help 
me, but he -- you only need one person to move somebody. 
I guess that's what it was. 


All right. So you got (b)@6) once again on his back 
in the center of the room. Right? 
Yes, sir. 


What happens now? 

His clothes, he had that one big tear and it was torn 
from before, and it was really messy, I guess. I mean, 
it was like he was half naked any way. So we were told 
to take off the garment and burn it. And we would get 
him something else. 


Who told you that? 
I can't remember if it was major Paulus or Major 
(b)(6) It was -- I know I was given the order though. 


Okay. So what happened? 

He took off his clothes. He was trying to be careful so 
we ripped up the top, and we took it off over him. Then 
we pulled it off. And as we were doing that, the feces 
and the sweat, because like I said, it was really hot up 
there, and he was like all clammed up. He had, like, 
diarrhea on his chest. I know he had it on his hands, I 
remember that. 


Were you sweating as well at this point? 
Yes, sir. 


Okay. All right. So the clothes are taken off, what 
happens? 


It was given to Lance Corporal (b)6) to burn, and when 
he went to go burn it, the -- next, I was to get him out 
and to clean -- have a detainee come in and clean the 


puddle of diarrhea. 


Okay. So let's make sure I understand this. (b)6) 
leaves with the clothes, and a detainee comes in to 
clean up to puddle? 

No. The next step was to get him out because this 
puddle -- I guess you could say, what's the word I'm 
looking for. Like, I guess the dragging caused like a 
little, caused like markings on the floor. 
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Okay. 
Like -- 


Streaks of defecation? 
Yes, Sir. 


All right. So there he is, (b)(6) takes the clothes to 
do whatever -- go burn them. You're in the room with 


(b)(6) and what happens at that time? 


um, i was given the order to take him out, so a detainee 
could come in and clean the puddle. 


And who gave you that order? 
I believe it was Major Paulus. 


Okay. So what did you do? 

Well, I kind of hesitated because I saw he was covered 
in defecation, and I remember Major Paulus -~ Major 
Paulus, he knew why 1 stopped and he was just like drag 
him out from his neck. 


Okay. So what did you do? 
I proceeded. 


And how did you do that? 
I placed one hand, my left hand under his head, and my 
right hand right by his Chins 


Okay. So under his chin or on top--Of nis -enin? 
On top of his chin. 


Okay. So if you could just show demonstrate. 
Right like this. 


So you cupped your chin with your right hand? 

My right hand, sir. But before that, we told~--~I 

remember telling Sergeant (b)@6) telling him to 

"Goom" to stand. To walk out. And I told Sergeant 


(b)(6) to tell him in Arabic and he was again mumbling 


in Arabic and I remember Sergeant (b)(6) shrugging his 
shoulders, and that's when Major Paulus was like, get 
him up, and then like -- 


Now, did you actually say anything to Major Paulus at 
that time about -- did you ever ask him what he wanted 
you to do or an eye contact thing? 

What do you mean, six? 
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Well, you're describing how (b)@) has defecation all 
over him, so now you're kind of hesitant from moving the 
guy because he's got the defecation on him. And Major 
Paulus said grab him and -- 

When he told me, I kind of looked. I stopped. 
Everything that was being said I would for him, and when 
he told me that, I kind of like hesitated. I guess he 
saw that. 


Okay. So you hesitated? 
Because I didn't know where to grab him. 


Did you say anything to Major Paulus at that time? 
No, sir. 


Okay. So you hesitated and he said, grab him by the 
neck. 

Yes, sir. because I was trying I guess I didn't want to 
touch him because I didn't know how to take him. 


CC[MR. HIGGINS]: Are you asking -~ I've got lost here, if he 
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hesitates before he told him take him by -- that he's 
told to remove him. He hesitates, and then he's told to 
take him by the neck? Or that he's told to take him by 
the neck and then -- 


That's what I'm trying -- 


No. The whole thing was, he told me to get them out. 
That's when I told Sergeant @)@) and told the 
prisoner to goom, and told Sergeant (b)(6) to tell him 
in Arabic, and he was just mumbling in Arabic. So then, 
Major Paulus, I remember him saying, "Get him out," and 
that's when I stopped because I was thinking how I'm 
going to do this with this guy covered in feces. And 
that's when he said, just take him -- drag him out by 
the neck. 


Okay. When he said that, what did you think? 
I just did it. 


Did you have any thoughts about -- at the time when 
someone's telling you to drag someone by the neck, did 


have have any thoughts about that? 
No, sir. 
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Okay. What was Major Paulus' demeanor when he said 
that? 

Well, this is the thing that bothers me because I can't 
remember. JI know it was from either Major Paulus or 
Major (b)(6) because my back, I was always doing 
something, and it's been a year even when I spoke to 
NCIS I just can't remember. 


Okay. Well, let's talk about the tone. So you remember 
the order, but you can't remember it being said? 
Yes, sir. 


What's the tone when the order was being given? Do you 
know what I mean by that? 
No, sir. 


Okay. What was the -- you know if you say something 
there's a certain inflection in your voice. If you're 
angry, you might yell -- 

No. It was just direct because his demeanor is always 
direct. 


And the tone. You don't know who is saying it, so you 
can't say what their demeanor is, but what's the tone 
when you're hearing this in your ears, these words come 
at you, grab him by the neck, what's the tone in the 
words? 

I don't understand what you're Saying, sir. 


How about the inflection? Was it him yelling at you? 
No. He was just talking directly, sir. 


Okay. How close were those to two to you? 
Probably within 5 to 8 feet. 


Okay. 
Maybe more 10 feet. 


All right. So you described how you grabbed Mr. (b)@6) 

by the head and chin, so what did you do at that point? 
Well, I was trying -- I was being real careful because I 
didn't want to hurt the man, and I remember I stopped -- 


Okay. Well, let's talk about that for a minute. You 


said you didn't want to hurt the man? 
I was trying to be careful, sir. 
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Why was that going through your head? 
Because I mean, you carry someone, you could obviously 
could do some damage. 


If you're grabbing them by the head? 
Well, if you do it the wrong way, I guess, if you do it 
carelessly. 


So at this time when you started -- now, let's go 
forward. You cupped the chin, grab the head, what do 
you do? 

I just -- I started. I can remember keeping my elbows 


in and just moving my legs and I would stop. He would 
make a sound, like, you know when you work out, sir, and 
you hold your breathe to make that sound as you're 
pushing up? 


Sure. 

I don't know the words to say that, and then he would do 
that and then I would stop so he could regain his breath 
or whatever it was, and that happened. By the third 
time he was already out of there. He was outside. 


Where was his arms? 
His arms probably on the side or could have been on the 
stomach. 


How about his legs, were they straight out in front of 
him? 

I remember them being cramped, but for the most part 
they were straight. 


Was he providing you any assistance? 
I can't remember, sir. 


Okay. Was it pretty much dead weight? 
Something like, yes, sir. 


Did he try to brace your hands with his hands at all? 


No, sir. 


How far did you drag him that way? 
Anywhere from 20 feet, 20, 25. 


This was just you? 
Yes, sir, because (6) was burning the clothes. 
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And when this was all going on and you were doing this, 
what other Marines were present? 

Well, Sergeant (b)6) was across the room 
safeguarding the other prisoners. I remember seeing 
Staff Sergeant (b)(6) 


What's (bj) doing? 
He's walking and he's by the hallway. 


Just standing there watching? 
I believe so, yes, Sir. 


Who else? 

That's when (b)(6) comes back and he tries to assist 
me, but he doesn't. I guess he didn't realize it but he 
grabbed the ankles, there was just defecation, and just 
realized that he got it on him, so he was just trying to 
guard it. 


Okay. So there's (6) and then who else? 
They's it, sir. 


What were the two majors doing? 
They stayed inside. I guess they were figuring out what 
to do next. 


Okay. Do you remember what happened with (b)@6) es 
Tell you the truth, I don't remember seeing him there, 
sir. 


How about (b)(6) 
He was inside. I guess he was just safeguarding the 
other detainees, clean the area. 


Okay. All right. So when you say 20, 25 feet is that 
to get him out the door or -- 
Out the door. 


And then you drug him to where? 

The outside cell. As soon as we got in the dirt I 
already had my left hand under his head, because there's 
a drop, so when it came to the drop, I put my left under 
his armpit and kind of dropped him. And once he was in 
the sun he just -- I had to open the gate and -- 


Now, he's naked at this time. Right? 
Yes, sir. 
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What was the ground like that you were dragging him 
across? 
It was sandy. 


Sandy inside the building and out? 
Yes, Sir. 


Sandy -- 
We cleaned it, but sand was everywhere so it was just 
standed up again. 


Any gravel? 
Somewhat, yes, Sir. 


How difficult was it to drag him like that? 

Because I guess the sweat, it wasn't -- like, it was a 
rough. I don't remember for me it wasn't no -- it 
wasn't like I was dragging him side to side, like, I 
stopped three times. And each time I stopped I told him 
to I would tell him to get um "Goom" all you have to do 
is walk or even Sergeant (b)(6) said. Arter ne 
regained himself, he was talking in Arabic and would 
mumble something. 


After these three times that you stopped, did you have; 
to re-grip every time? 

I wouldn't say re-grip, I would just stop so he could, 
so he could regain his breath. 


Okay. Um, okay. So you have him in the outside pen, 
what happens then? 

After then, I guess when I grabbed him, I smelled feces 
on me and we had leather gloves issued, but they went 
right through. I remember after that when I was done, 
they had other detainees come out and clean him. Then, 
Major Paulus sent out for DOC @)e) to check his hands 
because when they grab the concertina wire they had to 
check him out I guess. I remember going to clean and 
DOC (b)6) coming in, and if they -- I could show you. 
On the side we had like a cleaning booth. I was 
cleaning my hands and I remember seeing Doc )@) 
checking Mr.@)@) 


Now, you say you observed Major Paulus call for 

Doc me » how was it that you observed him? 

Because ne was inside I guess figuring out what to do. 
He was just inside and he came out. See, that's the 
thing, I don't know if it was Major Paulus or Major 
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Froiter. 1 know that they called for Doc (b)6) a8 
think it was -- it might have DEEN (MH) Someone was 
told to sent off for DOC @)¢6) 


Okay. 
And there usually was the majors giving the commands. 


Um, now, there at this facility, the detention facility, 
did you guys have any stretchers? 
No, sir. We had cots. 


Okay. Now, when the corpsman would come, did they have 
stretchers with them? 
No, Sir. 


So the entire time you were at the detention facility, 
you never saw a stretcher? 
No, sir. 


Okay. So (b)6) he is out there. You saw Doc (b)(6) 
pass you, did you see actually see DOC (b)(6) do. Ene =< 
I remember him doing like checking his puise, like, his 
heart and the back, just with a stethoscope. 


What were your impressions at the time when you finished 
the whole dragging thing, with all your contacts you had 
with (b)(6) during that whole period of time, at the time 
you lett him out there in the outside pen, what was your 
impression of ()6) 

I thought he was just peing -~ at the time, I kind of 
knew why he was there. So lI just figured he just really 
hated us and didn't want to be there. That's the 
impression because even if you give someone a command, 
in English or Arabic, at least give you some type of eye 
contact or something, or even Sav something like, I'm 
hurt or -- we had Sergeant (b)(6) i there, so when he 
didn't respond to any of us, 1 tigured he just wanted to 
exclude us or just didn't care. 


When I left him there, I guess, I figured like, this guy 


is, wow, he's something. Il didn't think he was sick or 
anything like that. I honestly thought he was just 
being -- it was his will. He wanted it his way. He 


didn't care about anything. 


Okay. Now, when ©)@) left the defecation, was it like 


solid or was it runny? 
It was diarrhea, Sir. It was both, I mean, it was hard 


39 LY 
uD BS 


“9 


to tell because it was on his body because you could see 
some. You could see actually the feces, but then you 
see liquid. 


All right. So you get him in the outside pen, you saw 
DOC (b)(6) do something with him, and then what's the 
next observation that you had with him? 

The next observation, I remember cleaning my hands, and 
I guess that's when everything started. 


HIGGINS]: Vague. 


When everything started with this protest because right 
after that, it was just like, all right. I guess -- it 
started right after that. I think -- after I cleaned my 
hands, I went to continue my shift and I guess there 
were still cleaning him or something like that in the 
process of, the (16) we called them, they were 
bathing him. And remember, I just remember starting 
my shift. Everyone left and that's when someone came 
back and said there's a protest, suit up, and that's 
when everything started from there. Not far from when 
everyone left I started. 


Now, did you see (b)(6) at any time from that period 
of time until he was found later deceased? 

Well, after -- after everyone left, within 20 minutes 
there was like a protest. It was just like he's out 
there, I guess we were going get some clothes for him or 
something like that. I remember one after the other, 
Just: being “= ‘theres 2 protest; suit. up. You know, 
there was people that stayed back and went into the 
other room, we suited up and then it was like we were 
given positions. And they would leave and then they 
returned and we switched with the people that stayed 
back, and they got word and they suited up. 


But again, focussing on (6)(6) , after your dealing 
with him, after you saw (6) check him out, did you see 
(b)(6) again until after he was reported deceased? 


Yes, Sir, because it was still my shift. When 
everything was done, it was like 1700. 


So what was {b)(6) doing during that time? 
I remember him just -- he had one leg up. He was on his 
side. I remember him just rolling to his back and 


talking again in Arabic. 
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This was outside? 
Yes, Sir. 


And was he naked at the time? 
Yes, sir. 


What was the temperature during this period of time? 
Around 5 or 6 o'clock the sun was already starting to 
set. You could tell it was like, you could see the sun 
going down on our side, it was -- it's warm throughout 
the whole day at that time. But once the sun sets, you 
have that breeze that comes through. But I know I 
remember seeing the sun, it was starting to go down. 


This is when we came back from your standing guard. 
Correct? 
What do you mean by that, sir? 


You said you had to put on all your gear because of 

the -- 

That was before. Right after. Then, after that, like 
after everyone had left, after this whole thing was over 
and he was out there, within 30 minutes, we were told to 
suit up one after the other. 


Okay. 

And remember we had cleaned -- the sheik was already 
inside the room where Mr .(b)6) was. He was already in 
there. And I remember just escorting him to our room. 


We got the word, Kevlar and flak jackets, and we were in 
Condition’ S..b guess. 


Okay. How long were you still on your shift from the 
time you stood down from these nrotestors and still had 
the opportunity to observe (b)(6) = 

About and hour, hour and a nalt. 


So vou still had an hour and a half observation of Mr. 


(b)(6) before your shift ended? 


yes, sir. 


And during your hour and a half, was it dark outside or 
was it -- 

Yeah. It was already 7:30. It was not dark, but the 
sun was down. It was still light out. 
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Okay. Up until that point in time, the temperature was 
what? 
The sun is not out, so I mean it's dry heat. 


Did you see during this time @@) drinking anything 
or eating anything? 

I remember after -- when the shift came, I remember 
telling (6) give him a shirt, get him some water. We 
were told to teave him out there. Leave him out there 
and I guess when everything happened, we were going to 
give him a shirt. But when everything happened, it was 
just like, when we got back to our regular duty, we were 
just talking about it and I just remember seeing him. 

By the time we realized what was going on, it was time 
to change shifts. And I told Lance Corporal (6) to 
go get him a shirt, or Corporal ()@) to get hima 
shirt from one of the prisoners because they had plenty 
of shirts. And if they didn't, just let me know and I 
would even get him a shirt. 


During the time you were there at the facility, how many 
detainees would be left like @@) was left in the 
pen naked? 

None. 


So he was the first? 
Yes, sir. 


And the only? 
Yes, sir. 


Now, up until this point, what, if any significance did 
you believe Mr. m «@) had as a prisoner? 


Sir, I'm sorry to interrupt. Do you think we can take a 
brief recess. 
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DO: I was just looking for a point to take a break so why 
don't we just go ahead and break now. Now off the 
record. 


The deposition went off the record. 
DO: Back on the record. The time is 1024. 
Questions by the prosecution: 


QO. Where we left off was my question of when (b)6) was a 
prisoner at the detention facility at Camp Whitehorse, 
were you aware of any special significance that he had? 
Meaning, that he was suspected to be involved with 
anything? 

A. At first, Sir; no. But through scuttilebutt you find by 
the second or third day. 


©. What did you find out through scuttlebutt? 

A. That he had something to do with Jessica Lynch. That he 
was caught selling M1l6's from the Jessica Lynch convoy. 

Q. Okay. 

A. That he had something to do with it. 

Os Okay. Now, had you heard that scuttlebutt by the time 
of the dragging incident? 

A. Before. 

Q. Before? 

A. yes, sir. 

Q. So you knew that by that time? 

A. Yes, sir. 

Q. All right. I just got one more area for you of 
questioning, and it's regarding on your interview by 
NCIS? 

A. Yes,. Sir. 

Q. You were interviewed bv Agents (b)(6) 

A. I remember (6) is that retired gunny, sir. 

Q. Correct? 

A. yes, sir. 

Q. And they were both there? 

A. Yes, Gils 
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During that time, they asked you to do a demonstration 
of the technique you used for moving Mr. m@ is that 
correct? 
Yes, sir. 


Please tell us how that went? 

Well, the gunny, he laid on the his back and I showed 
him ~~ I cupped -- same thing. I put my left hand under 
his head and my right hand by his chin. Like I cupped 
it and then I didn't drag him, I just showed him that 
way how I did it. 


Did he have you -- so he didn't have you drag him 
any distance at all? 
No, sir. 


Well, you were demonstrating, do you recall if they had 
you stop in any way what you were doing because 

Gunny Reed was having any difficulty breathing? 

No, sir. I didn't pull him. I just showed him how I 
held him. 


Okay. Now, also in the interview you gave a sworn 
statement. Right? 
Yes, sir. 


And the sworn statement, you spoke about how on one 
occasion when you were dealing with Mr. (p)@6) . you had 
to strike him in the stomach with your fist once. 


Do you recall that? 
yes, sir. 


Do you actually recall that occurring? 

When I was -- during the interview with NCIS, I told him 
exactly what I did, and he used the word "strike". I 
told him that I pushed him with my hand and he tilted 
over. 


Okay. Let's talk about the stomach thing? 


Okay, sir. 

What were you trying to convey? That they -- the NCIS 
agents typed the statement for you. Right? 

Yes). .Sazis 
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Okay. What were you trying to convey to them that that 
ended up in the statement? 

When I told them what happened, they got so detailed 
into -- when I said I nudged him, they got so detailed 
into how I nudged him. Was it like a soccer ball pass, 
and I told them, just for an example, not to get off 
that, but when I said I nudged him, he said like kicked. 
I said I nudged him. He was like, well, how did you 
nudge him? I was like the side of my foot, it was like 
a kick. And we made an assumption that we trusted the 
agent and we had nothing to worry about. Just tell. the 
truth, basic procedure. So I kind of agreed with 
everything he kind of said on that basis and that is 
what happened. So going back to that, I remember I told 
him, like, I showed him. He was like how did you hit 
him? I was like well, with my hand. Did you -- was it 
a fist? I was like no, it was with the side of my hand. 
The open palm. 


Okay. 
And it was like, I just pushed him. 


In the stomach? 
Well, on the side. I just pushed him to get up and he 
tilted over. 


Now, was he -- at what point during the whole you 
dealing with Mr. (6)(6) did that occur? 
He was sitting down Indian style facing the wall. 


Okay. So when it says here in the statement that you 
hit him -- or it says, "I struck him in the stomach with 
my fist once," what were you trying to convey to the 
NCIS agents? 

What do you mean, sir. 


Well, what's that talking about when I said I struck him 
in the stomach area with my fist once? 

That's the thing. He's saying fist, and even when I 
told him I didn't hit him with my fist. When he wrote 
it, I guess I was just agreeing with everything he was 
saying, but I was trying to get him up to listen to my 
commands and that's that. 


Okay. But did you hit him, push him, or anything in the 


stomach area? 
Yeah. I pushed him. 
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At what point during your dealings with Mr’ (ye) did 
you push him in the stomach? 

When he was sitting Indian style and I told him to get 
up, and he wouldn't listen. When I gave him the command 
he just, he wasn't paying attention to me. I pushed him 
with my hand. So like he could give me some type of 
attention, and I just grabbed him up. 


Basically, what I'm looking for is the sequence. When 
in the whole, from the time you walked in there and saw 
Mr. (b)(6) wearing the defecation, ended the -- 

Before he went in he dove into the concertina wire. 

When I pulled him from one side to the other side of the 
room, away from the puddle and I had him sitting Indian 
style before I had him stood up, that's when. 


When that occurred, you say you pushed him in the 
stomach, was it directly in the middle of the stomach, 
or were you hitting any bones? 

He was a big fellow so I remember I was on the side and 
I was trying to get him to come up. Yes, in the process 
of trying to get him to stand up, I kind of pushed him 
to the side. 


Okay. That's all the questions I have? 


CC[MR. HIGGINS]: We don't have any questions. 


CROSS-EXAMINATION 


Questions by the defense (Capt Folk): 


Q. 
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Lance Corporal (b)@6) a couple of questions that 
don't have anything to do with anything in Iraq, but as 
to your present and status as to the Marine Corps. 
You're currently a reservist? 

Right now I'm on ADSW Unit. 


What does that mean? 
Additional duty special work. 


Are you -- how long is your status going to last? 
Probably for like a month and a half. 


And at that point, do you go back to the reserves? 
I'll go back to the reserves. 
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At this time, as you sit here today, do you have any 
knowledge of a pending deployment or anything that's 
going take you out of the continental United States as a 
result of the Marine Corps? 

I might be going to Japan. 


When is that scheduled? 
July 2nd, 3rd, it's like three weeks. 


Let's talk about the month of August. Based on 
everything you know right now, do you have any knowledge 
that you will be out of the country in August? 

No, Sir. 


Your home of record is in (b)@) 
(b)(6) 


To the best of your knowledge, you'll be in New York 
city some time in August? 
Yes, sir. 


You'll be available to testify in a court-martial if 
you're called as a witness in August? 
Yes, sir. 


So you don't have anything that's going make you 
unavailable to testify at the court-martial? 
No, sir. 


Based on what Lance Corporalt6)®....... just proffered, I 
would add an objection to the admissibility of any of 
your testimony from today's deposition at 

Sergeant Pittman's court-martial based on the fact that 
it's clear Lance Corporal(@)@) doesn't meet the 
exceptional circumstances under /02a that are required 
to take a deposition. I would object to the deposition 
on that basis and object to using his testimony at that 
court-martial on that basis. 


Let me draw your attention now to this situation that's 
taking place in that holding cell facility at 
Camp Whitehorse during this whole defecation/moving 


Mr. (b)(6) I want you to describe for me in your own 
words how (6 went from whatever position he was in, 
into that cross-legged Indian seated position, how that 
happened. JI want that to be very specific? 
Well, sir, when I pulled him from the puddle to that 
side of the wall, he had his rebe on. So my hands were 
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around his shoulders and under the arm pit. I know 
grabbed him, and that's what helped me take him from one 
end to the other. As I turned him, I guess one leg was 
already there by his shin, and putting it. there... 1t 
wasn't like a perfect Indian style where it was just 
enough. 


Did he maintain that position for some period of time? 
Yes, sir. 


And you didn't have to steady hold him up or anything? 
No, sir. 


By his own power? 
Yes, sir. 


And again, just so I'm clear, during this whole period 
of time when you were in this holding facility with 


MX - (b)(6) and he was covered in defecation, you never 
observea any problems that Mr. @@) was having 
breathing. Correct? 

Yes, sir. 


Did you ever notice anything besides the defecation that 
in your opinion would indicate he was in physical pain? 


No, sir. 


My understanding based on your explanation of what was 
going on is that during this whole period of time when 
he was in that holding cell covered in the defecation, 
you would have been the closest person to Mr. (py) 
during that entire period of time? 

Yes, sir. 


Nobody else had a closer view of Mr (b)@6) or what hi 
was doing than you. Correct? 
Yes, sir. 


And to the best of your recollection, throushout this 
period of time, when you were observing Mr .(b)@6) what 
was the average distance you had from him? Maybe I can 
lead you through it. Were you pretty much within an 
arm's length with him the whole time? 

Pretty much, yes, Sir. 


So if you weren't exactly hands on with Mr .@ye) you 
were in arm's length? 
Yes, sir. 
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Now, you described moving Mr. (b)(6) on a couple of 
different occasions. First time you described 

moving ~-you stated that you moved him out of this 
puddle of defecation to a another position in the cell. 
Correct? 

Yes, sir. 


And during that movement, you were pulling him or 
dragging him across the floor of this cell? 
Yes, sir.. 


And you described it as being sandy and it was a 
concrete floor covered in sand? 
Yes, sir. 


What was the distance from that first movement from the 
puddle of defecation? 
It was 5 to 8 feet. 


How long would you estimate that took you to move him 
that distance? 
Not long. A couple of seconds, sir. 


Were you able to observe whether his skin was dragging 
on the ground during this period of time or do you 
remember that? 

No, sir. He had his robe on. 


And at that point, he assumed this cross-legged Indian 
style seating that you described? 

Well, at first, as I moved him to the side wall I had he 
was already seated. He was just seated with his leg 
forward in front of him. Then I was told to have him 
face the wall, I just tilted my shoulders and when I 
just crossed him, I remember moving one leg and putting 


it cross -- Indian style from there. 
And it was at that time -- or following that time that 
Mr. (by(6) after you stood him up, he fell into the wire 


or dove into it? 

After I set him up, he stood on his own. As I was 
walking away, I noticed that through peripheral vision 
that he was going forward, that's when I turned my head 
and I saw him falling. 


When you say he stood up on his own, you're saying he 
was using his own power to stand up? 
Yes, sir. 
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Is it your memory that he fell into the concertina wire 
just that one occasion or more than one occasion? 
Just that one occasion, sir. 


And when you removed Mr. (b)@) from the cell, by holding 
him with your hand under the chin and a hand on the 
head, that you described, it was at that time that he 
was naked. Correct? 

Yes, sir. 


And at that point, as you carried him out of room, you 
pulled him out of the, that would have been bare skin on 
the floor, bearskin on the floor. Correct? 

Yes, sir. 


How long would you estimate that you were able to 
observe Mr. (6) naked during this whole dragging 
incident and once he got out to rec yard, how long would 
you say you had eyes on him? 

The whole -- 


The whole time in which he wasn't clothed? 
During my sift? 


Specifically, I want you to focus on this period of time 
when you removed him from the cell and took him out to 
the yard. How long would you say you were with him 
during that period of time? 

It was a good 10 minutes, 15 minutes. 


Do you think you had a pretty good opportunity to 
observe his body and physical appearance at that point 
in time? 

Yes, sir. 


Anything obstructing your view of him? 
I really wasn't concentrating on him. I was just 
concentrating on the situation. 


Doing your job. Did you have a chance to look at his 
body during that 10 minutes? 
No, sir. 


Did you notice anything that would have caught your 
attention in terms of wound to his body? 
No, Sir. 
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Didn't see any cuts? Significant cuts? 
He was cover in Sweat and feces and sand. 


You didn't observe any bleeding though? 
No, sir. 


You didn't observe any bruises that you remember? 
No, sir. 


Lastiv. what I want to cover with you Lance Corporal 
(b)(6) is the sworn statement you made to NCIS. He 
had to walk you through it a little bit. In that 
statement, though, you recall saying that kicked 


(b)(6) three times. And you testimony is that's not 
an accurate description of what actually happened. 
Right? 

Yes, sir. 


And the reason that your sworn statement is incorrect, 
in that regard is that this NCIS Agent (b)(6) 
I know Agent @)@6) 


That was his word kick? 
Yes, sir. 


You agreed to that word in your statement because you 
wanted to cooperate with this individual? 
Yes, Sir. 


Me he made this feel comfortable, and I guess we were 
there just to tell the truth then. 


Did you understand you had the option to line-out things 
that were inaccurate? 

When he did that, I thought he meant grammar wise 
because I corrected things, like, the words AT for hat, 
and that was not spelled right, I did that. A couple 
corrections like that. 


In your opinion, was it clear to you could mike 
substantial changes? 

No. That wasn't clear to me. I thought that it was 
more grammar. 


He never gave you an example that if it was a word that 
you didn't agree with that you could change that? 

I don't remember that, but no. I remember it was 
basically more on side of grammar-wise. 
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And same situation where he used the word that wasn't 
accurate or would pertain to punch versus push? 
That's correct. 


Was your experience working as a guard at 

Camp Whitehorse that if one of the detainees was having 
some kind of medical condition, that they would make 
Marines aware of a medical condition. Say, for 
instance, you had a detainee that was sick or was hurt, 
with your experience that the other detainees might say 
this particular guy needs to see a doctor? 

I don't remember any instances like that, where they 
would let us know. If we would find out, I would have 
called BAS, and if it was serious, we'd just take them 
to the hospital. 


Did you have an Iragi detainee come to you and say I or 
one of those other individuals -- 
Yes, sir. 


So that wasn't uncommon. 
Wasn't highly uncommon. 


Did anv of the other detainees do that with regard to 


(b)(6) at any point? 

No, sir. 

Did any of the -- did (b)(6) go to you personally 
during the time you were on post? 

No, sir. 


Say he needed medical attention? 
No, sir. 


If I could just have one moment, sir. 


You said that Sergeant @)e) was a member of your 
team? 
Yes, sir. 


During Major Francis's auestions, you made some comments 
about seeing Sergeant (b)(6) in the room, in the 
holding cell during this period of time with @@) : 
He was in the room? No. He was in the other room. 


Which room -- what are you referring to? 
Where all the detainees were. Where we held the 
detainees, the EPW's, and everyone was put in one room 
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for the -- the other room was supposed to be empty, I 
guess for that high profile prisoner. And he was in 
that room. Sergeant (6) was in that room where 
the other detainees were. 


He was on post at that time? 
Yes, siz. 


Just doing the other side of the building? 
Yes, sir. 


DC[CAPT FOLK]: I don't have any other questions. 


CROSS-EXAMINATION 


Questions by the civilian counsel (Mr. Higgins): 


DO: 


Are you available to testify at a court-martial in 
September? 
Yes, sir. 


I would join Captain Folk's motion at the extent that he 


made at the beginning of the deposition? 


The objection? 


CC[MR. HIGGINS]: The objection. Just to make sure it's 


DO: 


completely covered. 


Let's go off the record just for a second. 


The deposition went off the record. 


DO: 


GC: 


We're back on the record at 1050. 
Any additional questions? 


No, sir. 


CC[MR. HIGGINS]: No, sir. 


DC[CAPT FOLK]: No, sir. 


DO: 


I guess this deposition of Lance Corporal ()@6) is 


concluded. 


The deposition concluded. 
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IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES GENERAL COURT-MARTIAL 


21 January 2004 


) 
) 
) 
) M.R.E. 410 PROFFER 
(b)(6) ) 
) 
) 
) 


Lance Corporal 


Pc 


Addendum 


Pursuant to the provisions of Military Rules of Evidence 410, by and 
through counsel, Donald Rehkopf, Esq., and Captain Kyle A. Lewis, USMC, the 
accused pending an Article 32 hearing, makes the following proffer, 
addition to the proffer previously submitted on 20 January 2004, on his 
personal knowledge regarding activities that occurred between 3-6 June 2003 
aboard the Enemy Prisoner of War detention facility at Camp Whitehorse, An- 
Nasiriyah, Iraq. Under MRE 410, this proffer is offered in consideration for 
disposition of his case in accordance with a potential pretrial agreement as 


set forth in principle in Mr. Rehkopf’s 8 January 2004, letter to Major 
Jamison. 


in 


i. Witness to Major Blow on (b)(6) 


During the early morning hours of 4 June 2003, LCpl (b)(6) 
(b)(6). was standing guard duty at the Enemy Prisoner of War detention facility 
at Camp Whitehorse, An-Nasiriyah, Iraq. Specifically, Lcpl (b)(6) WAS guarding 
the holding area inside one of the concrete Structures used to house 
prisoners and detainees. Standing this post with LCp1 (b)(6) were Sgt Pittman 
and LCpl (b)(6) © although all three were not always in close proximity to each 
other. This “shift” ran from approximately 0400 to 0800 hours. 


(LCp1l 


These three Marines were responsible for observing all prisoners inside 
of the building, held in two separate holding pens during their 4~hour shift. 
One pen held 15-20 detainees, while a second enclosure held b)(6 
(b)(6) and two individuals collectively referred to as the *(b)(6) 
brothers. All three prisoners in this second hold pen wore sandbag hoods 
over their heads and had their wrists bound behind their backs with flex-~ 
cuffs. Per instructions from the previous guard shift, as well as the 
standard operating procedures used at Camp Whitehorse for new detainees 
during LCpl (b)(6).. tenure there, i.e., those who had not yet been interrogated 
by the Human Exploitation Team (HET) personnel, the Marines made the 
prisoners stand for 45-50 minutes and then sit for 10-15 minutes. 


At one point when (b)(6) was standing, he walked around the holding pen 
even though he was “bagged,” and became caught in the concertina wire 
surrounding his area. (b)(6) robe was tangled in the wire and he was not 
able to free himself. LEP (py @6) Suggested to Sgt Pittman that they go into 
the holdina nen and free him Trom the wire. After entering the pen and 
freeing (6 from the wire, LCpl fhy(6) used his knee to strike the meaty 
portion of (b)(6) leg to get (b)(6) to move back to the center of the holding 
area. Sgt Pittman then walked up and struck (b)(6). in the chest with the back 
of his hand. This blow may have knocked (b)(6) to the ground, but LCp1 (6) 
cannot remember at this date whether or not '(by(6) went down as a result ot 
this blow. At this point, (b)(6) began asking “Why? Why?” and saying “My 
children, my children” in English. LCpl (mye) then asked (b)(6) (in words to 


this effect): “What about the children of the people in the convoy that you 
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ambushed?” referring to the incident that the three prisoners (b6)(6) >» and the 


(b)(6) had got the guns from (in reference to the Army’s 507™ 
Maintenance Company convoy that had been ambushed earlier). 


Suddenly, while he was still inside of (b)(6) holding area LCpl 
noticed movement from the corner of his left eye. LCp] (6) 6) Saught a glimpse 
of Sat Pittman’s boot as it passed him at approximately chest level and hit 
(b)(6) solidly in the front chest area. LCpl(pyg) believes that Sgt Pittman 


executed what is generally known as a “sidekick” on b\6 which caught the 
prisoner square in the chest/sternum area. The blow knocked (b)(6) | backwards 
about a yard to a yard-and-a-half and off his feet, head almost 


struck a metal bed frame that was on the floor behind nim when he landed. 


The kick by Sgt Pittman was a very forceful blow in LCpl (b)(6) Opinion, 
and it totallv surprised (p)@6) After b)(6) crashed to the ground on his 
back, LCpl (py6). vent over and picked him up (due to his still being “bagged” 
and cuffed) and said to Sgt Pittman, “enough.” He then told Sgt Pittman that 
they should get out of there (meaning inside of the holding area), and they 
went back to their guard duties for the rest of the shift. They exited the 
enclosure and returned to their watch positions on the outside of the holding 


PEN (b)(6) remained standing until the next designated period of 15-minute 
sitting. 


While LCpl (b)(6) was working that shift with Sat Pittman and LCpl (b)(6) 
LCpl(pyg) iS unable to state whether or not LCpl (b)(6) observed this incident 
between Sgt Pittman ena (b)(6) LCpl (b)(6) said nothing at the time of the 
incident that LCpl(b)(6) recalis hearing, nor to LCpl (b)(6) knowledge, did Lcpl 

(b)(6) ever say anything about this to anvone else. At no time during or 
Subsequent to this incident, did LCP] (6) ever discuss this incident with 


CPL yy) 


Approximately 4-6 weeks after this incident, while they were in Kuwait 
waiting to redeploy to CONUS, LCP. (p)(6). Mentioned the incident to SSgt 


(b)(6) 7 told him that “at one point Sgt Pittman worked the 

guy over a bit,” rererring to the incident with at Camp Whitehorse on 4 
Cc . 

June. SSgt (b)(6) made no response to LCpl (b)(6) statement 
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DEPARTMENT OF OEFENSE 
ARMED FORCES INSTITUTE OF PATHOLOGY 
WASHINGTDH, DC 20308-8009 
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ATTENTION OF 
AF ]P-CME-T 

PATIENT IDENTIFICATION 
AFIP Accasslois Number Srquence 

To. ZERSIB on 

: Name 

OFFICE OF THE, ARMED FORCES MEDICAL (b)(6) 

EXAMINER 

ARMER FORCES INSTITUTE OF PATHOLOGY SSAN Autopsy: = ANMR.51 

WASHINGTON, BC 20305-5000 Toxlenlogy Accession 4 O35579 


AUGUST 25, 2003 


CONSULTATION REPORT ON CONTRIBUTOR MATERIAL, 


rr EE re PINAL 


APIP DIAGNOSIS KEMORT OF TOXICOLOGICAL EXAMINATION 


Specimens Received: DECOMPOSITION PLUID, DECOMPOSITION LUNG 
YISSUBR AND GERCOMPOSITION HEART TISSUE 

Condition of Specimens: JCKIR 

Dale of Invidewt: 66/2003 Date Reesived: 7/23/2003 


VOLATILES: The REART BLOOD AND DECOMPOSITION FLUID were 
examined for the presence of cthanol, acetaldehyale, acctonc, 2-propamal, f-propanyl, butanol 
2-butanol, iso-butano) and 1-butano) by headspace gas chromatography al a cutoff of 20 md. 
The follawing valuules were detected: (concenmation{s) in mp/dL} 

Acctaldchyde Ethano) = |-Penpanod —2-Propano| 2?-Butanol 
HEART BI.ODD Trace 34 » 9 Treece 
DECOMPOSPIION FLUID Trace a6 6 7 


Trace = valuc greater than or equal to Inog/dL, bur tess than S mp‘dL 


DRUGS: The DECOMPOSITION FLUID was screened for amphetuminc, 
antidepressants, anttustamines, barbiturates, benzadiaspines, cannabinoids, cacaine, 
dextromethorphan, lidacaine, narcotic analgesics, opistes, phencyclidine, phenothiazines, 
sympathomimetic amines and verapamil by cas chromatography, color test o¢ intmunoassay. 
The following drugs were detected: . 


None were found. 
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IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES GENERAL COURT-MARTIAL 


20 January 2004 


(b)(6) M.R.E. 410 PROFFER 


Lance Corporal 


(b)(6) 
USMCR 


de 


Pursuant to the provisions of Military Rules of Evidence 410, by and 
through counsel, Donaid Rehkopf, Esq., and Captain Kyle A. Lewis, USMC, the 
accused pending an Article, 32 hearing, makes the following proffer, in 
addition to the informal ones previously submitted, on his personal knowledge 
regarding activities that occurred between 3-6 June 2003 aboard the Enemy 
Prisoner of War detention facility at Camp Whitehorse, An-Nasiriyah, Iraq. 
Under MRE 410, this proffer is offered in consideration for disposition of 
his case in accordance with 4 potential pretrial agreement. LCP. (b)(6) is 
willing to provide further information regarding another sianificant event 
that it is believed directly contributed to the death of (b)(6) 
after entering into an approved pretrial agreement with the convening 
authority. 


1. Observed Strikes on (b)(6) 


While (b)(6) was being processed into the Enemy 
Prisoner of War detention facility at Camp Whitehorse, An-Nasiriyah, Iraq, 
LCpl (b)(6) witnessed two times when (b)(6) was struck by 


United States military personnel. Specifically, in preparation for a full- 
body inspection, (b)(6) 8s given an order to remove his gown/robe by LCpl (b)(6) 
usina hand and arm gestures, when (b)(6) suddenly crabhed the wrist of LCp) 
(b)(6) While the inspection was taking place, LCp1(b)(6). vas flanked by HM2 (h)(6) 
and Sgt (by) - Sgt (b)(6) stepped forward and slapped away 


6 
grip on (b)(6) wrist. At tnat time, HM2 (p)(6) began to strike (b)(6) on ise 
sides of (8), pody and ribcage with closed fists. Sgt (b)(6) also began to 
strike b)(6 on the side. b)(6 eventually fell to ground on his knees. A 


majority ot the blows were struck by HM2 (b)(6) The blows stopped shortly 
after (b)(6) fell to the ground. 


Later during the in-processing phase at Camp Whitehorse, (b)(6) was 
ordered to remove his boxer shorts as part of the inspection process. While 
LCP} (p)(6) ‘as using hand and arm gestures to demonstrate this, (b)(6) grabbed 
LCp] wrist. (b)(6) was struck numerous times with closed fists by Sgt 
(b)(6) and HM2 wy until he fell to the ground. LCplipy6) cecalls Sgt 

complaining that he hurt his hand during this incident and that Sat 
said something about going to medical for the injury. 


2. Observations of (b)(6) Condition 


At one point during (b)(6) detention on 4 June, LCpl {(b)(6) observed 
(b)(6) in a state of physical discomfort. Specifically, at about 0700-0730, 
LCp1 (b)(6) noticed (b)(6 lying on the ground in the recreation area of the 
detention facilitv. LCpl (b)(6) was the guard assigned to watch this area of 
the facility and (p)6) LCpl (yg threw a bottle of water towards (b)(6) who 


then picked up the bottle and began to drink. LCP1 nye) then heard 
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moaning. He entered the recreation yard and tried to ask (b)(6) what was 
wrong, but the language barrier prevented LCp1 (ye) from learning anything. 

Using his hands, (b)(6) then gestured towards the left side of his 
ripcage and grimaced. While (b)(6) Was still lying on the ground, LCP] (p)(6) 
stepped over him and began to gently probe the sides of * chest. This 
produced visible and audible indications of pain from (b)(6) Approximately 
five minutes later, after LCp. (b)(6) had returned to his over-watch post, Sgt 
Pittman walked by the area. LCp1 (b)(6) -old Sgt Pittman that he thought ay 
needed to get medical attention. Sgt Pittman said that (b)(6) had seen 
medical personnel the previous night and that he would see them again later 
that day, and that this was enough. 


3. Statements Regarding Log Book Entries 


In the early morning hours of the 6 June, LCp (b\/6) was sleeping on the ~ 
roof of the detention facility near SSgt b)(6 when a Marine came to 
wake the SSgt saying that a prisoner may have diea. Having some familiarity 
with First Aid and CPR, LCp1 (p)(6) accomnanied the group down to the recreation 
yard area where (b)(6) “as lying. LCD] (by(6) was the first ta inenart the body 
and told SSat (b)(6) that (b)(6) was dead. SSgt (b)(6) called 
in HM2 (b)6) who Conrirmea this. While SSgt b)(6 >» waS making log 
book entries, he made a statement that he was giaad ne nada listed (b)(6) as 
being in “Fair” condition when he checked in, rather than “Good.” “On many 
occasions, LCp1 (py@) 1oted that logbook entries were not made in a timely 
manner by the Marines on duty. Instead, Marines from a following shift would 
have to fill them in at a later time. 
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(b)(6) 
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Addendum 


Pursuant to the provisions of Military Rules of Evidence 410, by and 
through counsel, Donald Rehkopf, Esq., and Captain Kyle A. Lewis, USMC, the 
accused pending an Article 32 hearing, makes the following proffer, in 
addition to the proffer previously submitted on 20 January 2004, on his 
personal knowledge regarding activities that occurred between 3-6 June 2003 
aboard the Enemy Prisoner of War detention facility at Camp Whitehorse, An- 
Nasiriyah, Iraq. Under MRE 410, this proffer is offered in consideration for 
disposition of his case in accordance with a potential pretrial agreement as 


set forth in principle in Mr. Rehkopf’s 8 January 2004, letter to Major 
Jamison. 


1. Witness to Major Blow on (b)(6) 


During the early morning hours of 4 June 2003, LCp1 (b)(6) ; ; 
(b)(6) was standing guard duty at the Enemy Prisoner of War detention facility 
at Camp Whitehorse, An-Nasiriyah, Iraq. Specifically, LCpl (b)(6) “as guarding 
the holding area inside one of the concrete structures used tO nouse 
prisoners and detainees. Standing this post with LCpl (b)(6) vere Sgt Pittman 
and LCpl (b)@) ,° although all three were not always in close proximity to each 
other. This “shift” ran from approximately 0400 to 0800 hours. 


These three Marines were responsible for observing all prisoners inside 
of the building, held in two separate holding pens during their 4-hanr ehift, 
One ven held 15-20 detainees, while a second enclosure held (b)6) 

(b)(6) and two individuals collectively referred to as the (b)(6) 
protners. All three prisoners in this second hold pen wore sandbag hoods 
over their heads and had their wrists bound behind their backs with flex- 
cuffs. Per instructions from the previous guard shift, as well as the 
standard operating procedures used at Camp Whitehorse for new detainees 
during LCpl (b)(6). tenure there, i.e., those who had not yet been interrogated 
by the Human Exploitation Team (HET) personnel, the Marines made the 
prisoners stand for 45-50 minutes and then sit for 10-15 minutes. 


At one point when (b)(6) was standing, he walked around the holding pen 
even though he was “bagged.” and became caught in the concertina wire 
surrounding his area. (b)(6) robe was tangled in the wire and he was not 
able to free himself. LUp1 (b)(6) Suggested to Sgt Pittman that they go into 
the holdina nen and free him trom the wire. After entering the pen and 
freeing (b)(6) from the wire, LCn) mg) used his knee to strike the meaty 
portion ot (b)(6) leg to get (b)(6).. to move be-'.+o the center of the holding 
area. Sgt Pittman then walked up and struek (b)(6) in the chest with the hack 
of his hand. This blow may have knocked (b)(6 to the ground, but LCp1 -(b)(6) 
cannot remember at this date whether or not -(b)(6)" went down as a result of 
this blow. At this point, (b)(6) began asking “wny? Why?” ana saying “My 
children, my children” in Engiish. LCp1 (b)(6) then asked (b)(6) (in words to 
this effect): “What about the children of the people in the convoy that you 
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ambushed?” referring to the incident that the three prisoners (b)(6) and the 
(b)(6) brothers] had got the guns from (in reference to the Army’s 507™ 
Maintenance Company convoy that had been ambushed earlier). 


Suddenly, while he was still inside of (b)(6) holding area LCpl 
noticed movement from the corner of his left eye. LCpl (py@) caught a glimpse 
of Sgt Pittman’s boot as it passed him at approximately chest level and hit 
(b)(6) solidly in the front chest area. LCp1 (b)(6) believes that Sgt Pittman 
executed what is generally known as a “sidekick” on (6) which caught the 
prisoner square in the chest/sternum area. The blow knocked (py6 oackwards 
about a yard to a yard-and-a-half and off his feet. (b)(6) head almost 
struck a metal bed frame that was on the floor behind him when he landed. 


The kick by Sgt Pittman was a very forceful blow in LCpl (b)(6) . Opinion, 
and it totally surprised LCpl (b)(6) After (b)(6) crashed to the ground on his 
back, LCpl (b)(6) Went over and picked him up (due to his still being “bagged” 
and cuffed) and said to Sgt Pittman, “enough.” He then told Sgt Pittman that 
they should get out of there (meaning inside of the holding area), and they 
went back to their guard duties for the rest of the shift. They exited the 
enclosure and returned to their watch positions on the outside of the holding 


Pen.  ()(6) remained standing until the next designated period of 15-minute 
sitting. 


While LCpl (b)(6) was working that shift with Sat Pittman and LCp1 (b)(6) 
LCpl (b)(6) is unable to state whether or not LCpl (b)(6) observed this incident 
between Sgt Pittman and b)(6) LCpl (b)(6) said nothing at the time of the 
incident that LCplpy@) recalis hearing, nor to LCpl (6) _knowledge, did LCpl 
(b)(6) ever say anything about this to anyone else. At no time during or 
subsequent to this incident, did LCp1l yey ever discuss this incident with 


LCP] (m6) 


Approximately 4-6 weeks after this incident, while they were in Kuwait 
waitina to redeploy to CONUS, LCpl Hy 6 mentioned the incident to SSgt 


(b)(6) LCpl (py) told him tnat “at one point Sgt Pittman worked the 
guy over a bit,” referring to the incident with (b)(6) at Camp Whitehorse on 4 
June. SSgt (6) made no response to LCpl (b)(6) statement. 


Ea 


Donald G. Rehkopf, Jr. 
Civilian Defense Counsel 
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Detailed Defense Counsel 
Captain, USMC 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


) 

UNITED STATES ) 
) GOVERNMENT’S RESPONSE TO 

y. ) DEFENSE MOTION IN LIMINE 

) RE: ()6) 

CLARKE A. PAULUS ) 

(b)(6) ) 

MAJOR ) 

U.S. Marine Corps ) 


1. Nature of Answer. The government respectfully submits its response to the defense’s 
motion in limine, and the government respectfully requests the court deny the same 
2. Summary of Facts. The government adopts the defense recitation of the facts, except 


to modify them as follows: 


The effects of the demonstration by LCpl (b)6) on SA (b)(6). is not hearsay. 
It is expected that LCp! (b)@) will testify consistent with SA (b)@) that LCpl 
(by(6) lifted SA ()@) head off the ground in the manner he had lifted (b),6) 


3. Discussion. Hearsay is an out of court statement offered to prove the truth of the 
matter asserted. MRE 801 (MCM 2002). The demonstration LCp! (p)6) did on SA 
(b)(6) is not hearsay. LCp! (p)@) will testify as to the manner in which he carried 
(b)(6) This manner was the same as he lifted SA qj) The government intends to 
obtain from SA (b)(6) where it was he felt pressure on his neck and head. A witnesses 
own personal physical feelings in experiencing physical contact by another is not 
hearsay. His physical feelings are not statements. But, this testimony is relevant, 
because the broken hyoid bone was on the right side of ()@) neck in the general 


vicinity where SA (p)(6). Will testify he felt pressure from LCpl (py(6) lift. 


tY Lx (59° 
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Arguably, though, even if SA (b)(6) sense of feeling is hearsay, it clearly falls 
into an exception. His testimony would be allowed under MRE 803(3), then existing 
mental, emotional or physical condition. 

4. Evidence. The Government will not provide any evidence. 
5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 / 
Date R.Mi. MANNIN 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel! by email on 8 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: EXCLUDE 404B EVIDENCE 


Vv. 


CLARKE A. PAULUS 


(b)(6) 
MAJOR 


U.S. Marine Corps 


1. Nature of Answer. The government respectfully submits its response to the defense’s 


Ne Nee Ne Nee Nee ee ee ee ee” 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. As is correctly stated in the defense motion, the government never 
provided the defense with M.R.E. 404(b) notice. Therefore, the government does not 
plan on offering any 404b evidence. However, in its motion, the defense has argued that 
statements by the Accused wherein the Accused admits to being present when (6)(6) 

hit, kicked and punched (b)(6) are inadmissible under 404(b). This evidence is not 
404(b) evidence; therefore, the defense motion must be denied. 

M.R.E. 404(b) provides that “evidence of other crimes, wrongs, or acts is not 
admissible to prove the character of person in order to show actions in conformity 
therewith. However, in certain instances, this evidence is admissible under M.R.E. 
404(b). In this case, Major Paulus is charged with being derelict in the performance of 


his duties by failing to properly safeguard the physical health, welfare and treatment of 


(b)(6) . The Accused being present at the indoctrination of (b)(6) and witnessing 

(b)(6) hit, kick and punch (6)(6) is relevant to the dereliction the duty charge. 

The defense is going to argue that Major Paulus was unaware of (b)(6) condition as 
LK 


‘i 33 


(ee) 


& 8 


HM36)(6) briefed Major Paulus that (b)@) either suffered from a stroke. heart 
attack or was faking. The government believes Major Paulus’ response or lack of 
response to Mr. (6)(6) condition was “willfully derelict. The government is going to 
show that Major Paulus should have known that (b)(6) was is poor physical 
condition. Major Paulus should have known based on the following circumstances: 
1. Late evening on June 3 at the indoctrination, (6)(6) did not appear to be in 
pain nor did he appear to have any broken bones. 


2. Major Paulus witnessed (b)(6) kick, hit and punch (by) 


G2 


On 5 June, (ye) was lying on the ground of his cell having just defecated 


on himself. 
4, LCpl (b)6) attempts to move (©)(6) and he falls onto razor wire. 
>. LCpl drags (b)(6) . lifeless body to the outside recreational 
pen. 
6. HM3 (b)(6) — provides his opinion of (6)(6) possible ailments. 


The members wil] have to evaluate this evidence and determine whether Major 
Paulus was “willfully derelict in the performance of his duties. Accordingly, the 
government requests that the motion be denied, as the evidence surrounding the 
indoctrination of Mr(b)(6) _ 1s relevant to prove the dereliction offense. 
4. Evidence. The Government will not provide any evidence. 
5. Qral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 
Date MoMA 
Mate ES 
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Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on ‘3 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


) 
UNITED STATES ) 
) GOVERNMENT’S RESPONSE TO 

7 ) DEFENSE MOTION IN LIMINE 

) RE: AUTOPSY PHOTOGRAPHS 
CLARKE A. PAULUS ) 
(b)(6) ) 
MAJOR ) 
) 


U.S. Marine Corps 
1. Nature of Answer. The government respectfully submits its response to the defense’s 


motion in imine, and the government respectfully requests the court deny the same 

2. Summary of Facts. The government adopts the defense recitation of the facts. 

3. Discussion. Major Paulus is charged with a violation of Article 92- Dereliction of 
Duty, Article 128- Aggravated Assault and two violations of Article 93. The defense 
contention that the only injury relating to the charges which Major Paulus faces is the 
alleged injury to the hyoid bone is false. While that injury relates to the aggravated 
assault charge, the other injuries suffered by (b)@) are relevant when considering all 
the other charges facing Major Paulus. 

The government will be arguing that (b)@) entered Camp Whitehorse in a 
healthy condition and that his condition deteriorated considerably over the next 48 hours. 
Based on his condition, Major Paulus had reason to believe that ()@) was seriously 
il] or injured when he ordered LCpl yy) to grab (b)(6) and physically remove 
him to the outdoor pen. The autopsy photographs are a record of the injuries (b)(6) 
had sustained while in Major Paulus’ custody. Therefore, these photographs are relevant 


to support the dereliction of duty charge. Moreover, as per United States v. White, 23 


oi, Bs Lx; Cu) 
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M.J. 84, the photographs will be limited in number, are clinical in nature, and will both 
corroborate and help explain the testimony of LtCol (6)@) 

The defense has also argued that admitting the photographs would cause an unfair 
prejudice against Major Paulus. M.R.E. 403 requires that the probative value be 
substantially outweighed by the danger of unfair prejudice. While the pictures may 
prejudice the members in some way, the danger of unfair prejudice in this case does not 


substantially outweigh the probative value. 


4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 20040 

Date .M. MANNING 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on fi 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: CAUSE OF DEATH 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


ee el le all 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. The defense has correctly stated that Major Paulus is charged with 
Aggravated Assault. However, Major Paulus is also charged with a violation of Article 
92- Dereliction of Duty and two violations of Article 93. 

For the violation of Article 92, Major Paulus is charged with being derelict in the 
performance of his duties by willfully failing to properly safeguard the health, welfare 
and treatment of (b)(6) Moreover, the additional charge is a violation of Article 93 
for failing to provide proper medical case to (p)6) Both of these charges involve 
the failure by Major Paulus to provide proper medical care to @@) While is 
accurate that showing the death of «) 6) iS at necessary to prove the aggravated 
assault charge. The cause of death of (p)@) is relevant to prove both the Article 92 
and the Article 93 charges. If the government is requesting that the members find Major 
Paulus guilty of either of those charges, the death of (b)(6) and the cause of death are 


relevant to show that Major Paulus was either derelict or committed maltreatment upon 


(b) 6) 


ixn & 
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4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 
Date R.M. MA G 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on ie 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: OTHER INJURIES 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


ee Nee Ne Nee ee ee Ne ee ee” 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. On 6 June 2003, (b)(6) a prisoner at Camp 
Whitehorse Detention facility was found dead. (b)@6) ‘entered the Camp Whitehorse 


facility in relatively good health. On June 3 when (b)(6) entered the camp, he was 
worked over by some of the other facility guards. Over the course of a day and a half, 
(b)(6) health began to deteriorate. On the afternoon of 5 June, (b)(6) defecates 
himself. Major Paulus arrives at (6). cell and identifies that there is a problem with 
(b)(6) Major Paulus orders LCp] (6)(6) to grab (by(6) by the neck. After my) is 
moved, Major Paulus asks HM2 (p)@) if there is a problem with (b)(6) —(b)6) 
responds that (p)@) either had a heart attack, stroke or is faking. On 10 June 2003, the 
autopsy of (b)(6) was completed. The autopsy found that q)@) had a broken 
hyoid bone, broken ribs, various scrapes, cuts and some bruising. Major Paulus is 
charged with violations of Article 92, 93 and 128 of the UCMJ. 
3. Discussion. The evidence of the other injuries in this case are relevant and do assist 
the government in proving its case against Major Paulus. Major Paulus is charged with a 
violation of Article 92- Dereliction of Duty and two violations of Article 93. , 
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For the violation of Article 92, Major Paulus is charged with being derelict in the 
performance of his duties by willfully failing to properly safeguard the health, welfare 
and treatment of (b)(6) Moreover, the additional charge is a violation of Article 93 
for failing to provide proper medical care to ](b)(6) Both of these charges involve 
the failure by Major Paulus to provide proper medical care to (b)(6) In proving its 
case, the government must show that (©)(6) condition deteriorated in the facility 
over the course of a couple days thus ultimately leading to his demise on 6 June. The 
evidence of these bruises, broken ribs, scrapes and cuts show that (b)(6) was not in 
good condition at the time of his death. This evidence further supports Major Paulus’ 
intentional dereliction of duty. Had a doctor examined (b)(6) the diarrhea and other 
bruises would have presumably been discovered. 

4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 
1 September 2004 S 
Date R.M. MANNIN 


Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on { 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: LOST PHOTO AND CIR 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


New’ Nee? Nee ee ee ee a 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. The defense motion is a bit confusing as the defense is arguing the 
suppression of evidence that no longer exists. Moreover, the defense is seeking two 
forms of relief: 1) dismissal of the charges, and 2) exclude all of the autopsy photographs. 
With respect to the autopsy photographs, the government has already responded to a 
defense motion in limine. With respect to the dismissal of all charges, the government 
requests the military judge deny the motion. The government will be calling live 
witnesses to testify regarding (b)(6) condition when he was captured and during his 
HET interrogation. If the defense wishes to challenge that witness’s recollection of 

(b)(6) condition, the defense can certainly cross-examine the witness on the missing 
evidence. 
4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 
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1 September 2004 / 


Date R.M. ] 
Captain, U.S. Marine Corps Reserve 


Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on ra 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


) 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: TERROR DOME 


V. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 


1. Nature of Answer. The government respectfully submits its response to the defense’s 


4 4a ae ae 


motion in limine, and the government respectfully requests the court deny the same 
2. Summary of Facts. The government adopts the defense recitation of the facts. 
3. Discussion. Major Paulus has been charged with willful dereliction of duty. “Willful 
is defined in the paragraph ]6c(3)(c) of the Manual for Courts-Martial as intentional. In 
proving its case that Major Paulus was willfully derelict in the performance of his duties 
as the Officer in Charge of Camp Whitehorse, the government will be showing the 
atmosphere at Camp Whitehorse. The photograph depicting the words “Terror Dome 
painted on the wall outside of the detention facility is relevant in that it tends to imply 
that the building is a harsh place. Being that most, if not all, of the Iraqis detained in the 
detention facility could not understand English thereby not understanding the slogan 
“Terror Dome, the painting of this word on the wall of the detention facility gives 
insight into the attitude of the Marines working at the facility since they were most likely 
the only ones who understood what that meant. 
The defense has argued that admitting the photograph would cause an unfair 

prejudice against Major Paulus. M.R.E. 403 requires that the probative value be 
substantially outweighed by the danger of unfair prejudice. While the picture may 
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prejudice the members in some way, the danger of unfair prejudice in this case does not 


substantially outweigh the probative value of this picture in showing the attitude of the 


Marines working at the facility under Major Paulus’ command. 
4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 
Date R.M. NNING 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on } 
September 2004. “ 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


) 
UNITED STATES ) 
) GOVERNMENT’S RESPONSE TO 
as ) DEFENSE MOTION IN LIMINE 
) RE: COLONEL LORENZ I 
CLARKE A. PAULUS ) 
(b)(6) ) 
MAJOR ) 
) 


U.S. Marine Corps 


1. Nature of Answer. The government respectfully submits its response to the defense’s 


motion in limine, and the government respectfully requests the court deny the same. 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. M.R.E. 704 allows an expert to testify if the testimony involves an issue 


that must be decided by the trier of fact. Manual for Courts-Martial (2002 edition), A22, 


M.R.E. 704. In this case, whether Major Paulus owed a “duty to (b)(6) ‘1S an issue 
for the factfinder to decide. As stated in other government responses, the government 
cannot presume that the members will understand whether the Accused owed a “duty to 
(b)(6) Colonel Lorenz will be needed to explain the Geneva Conventions and the 
Law of War. 

Here, Colonel Lorenz will not be providing an opinion on the guilt of innocence 
of Major Paulus nor will he be stating a legal opinion. 
4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 wd 
Date R.MLSTANNIN 
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Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on HE 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: COLONEL LORENZ I 


V. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


Nan Name Nome Nem ee ee ee ee ee 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. The defense motion here lacks merit and must be denied. Unlike most 
punitive articles, which simply require the government to show facts to support the law, 
with dereliction of duty, the law becomes an issue for the factfinder. Therefore, the 
members must determine whether the Accused violated a “duty to support a conviction 
on the specification. The government cannot presume that the members will understand 
whether the Accused owed a “duty _ to m6) Colonel Lorenz will be needed to 
explain the Geneva Conventions and the Law of War. As with all experts, the military 
Judge will give the members an instruction on the uses of expert testimony. Colonel 
Lorenz’s testimony does not unfairly prejudice Major Paulus. 

4. Evidence. The Government will not provide any evidence. 

5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


1 September 2004 
Date 
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Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on } 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: DAUBERT 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


motion in Jimine, and the government respectfully requests the court deny the same 
2. Summary of Facts. On 6 June 2003, (b)(6) died at the Camp 
Whitehorse Detention Facility. 10 June 2003, an autopsy was performed by LtCol ()@) 
(b)(6) M.D. LtCol (b)(6) concluded that (b)6) cause of death was from 
asphyxiation. At the Article 32 hearing for Major Paulus, LtCol (b)6) testified that 
the hyoid bone was broken as a result of direct pressure and that the break in the bone 
caused swelling which closed the airway thereby causing death a couple of hours later by 
asphyxiation. LtCol (b)6) 11s board certified as a pathologist in both anatomic 
clinical pathology and forensic pathology. She has conducted over a 1000 autopsies with 
approximately 10 percent of those dealing with asphyxia. She has been qualified as an 
expert in the field of forensic pathology at least 20 times. 
3. Discussion. In its motion, the defense has challenged both the qualifications of LtCol 
(b)(6) as an expert and her theory as to the cause of death. Under M.R.E. 702, if 
scientific, technical or other specialized knowledge will assist the trier of fact to 
understand the evidence, a witness qualified in the field by knowledge, skill, experience, 
training and education may testify in the form of opinion. 
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Here, LtCol ayy will qualify as an expert in this case as she possess the requisite 
knowledge, education, skill, training and experience to qualify as an expert in the field of 
forensic pathology. 


In the case of Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), the 


court held that the methodology relied upon which underlies the testimony of an expert 
must be scientifically valid. Some of the considerations for trial courts when determining 
whether the methodology was scientifically valid is whether the theory has been 
subjected to peer review, publication, testing, the existence of standards and widespread 
acceptance. The courts are not limited by this list. 

In this case, LtCol (p)@) did conduct the autopsy of (b)(6) using the 


methodology widely accepted by the American Board of Pathology. Moreover, the cause 


of death given by LtCol (b)(6) was scientifically valid and should not be excluded. 
4. Evidence. The Government will provide LtCol] 1 (b)6) Article 32 testimony and 


curriculum vitae. 
5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


| September 2004 ee 
Date RM. MA 


Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on ul 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION IN LIMINE 
RE: DAUBERT 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


motion in Jimine, and the government respectfully requests the court deny the same 
2. Summary of Facts. On 6 June 2003, (b)(6) died at the Camp 
Whitehorse Detention Facility. 10 June 2003, an autopsy was performed by LtCol ()@) 
(b)(6) M.D. LtCol (b)(6) concluded that (b)6) cause of death was from 
asphyxiation. At the Article 32 hearing for Major Paulus, LtCol (b)6) testified that 
the hyoid bone was broken as a result of direct pressure and that the break in the bone 
caused swelling which closed the airway thereby causing death a couple of hours later by 
asphyxiation. LtCol (b)6) 11s board certified as a pathologist in both anatomic 
clinical pathology and forensic pathology. She has conducted over a 1000 autopsies with 
approximately 10 percent of those dealing with asphyxia. She has been qualified as an 
expert in the field of forensic pathology at least 20 times. 
3. Discussion. In its motion, the defense has challenged both the qualifications of LtCol 
(b)(6) as an expert and her theory as to the cause of death. Under M.R.E. 702, if 
scientific, technical or other specialized knowledge will assist the trier of fact to 
understand the evidence, a witness qualified in the field by knowledge, skill, experience, 
training and education may testify in the form of opinion. 
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Here, LtCol ayy will qualify as an expert in this case as she possess the requisite 
knowledge, education, skill, training and experience to qualify as an expert in the field of 
forensic pathology. 


In the case of Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), the 


court held that the methodology relied upon which underlies the testimony of an expert 
must be scientifically valid. Some of the considerations for trial courts when determining 
whether the methodology was scientifically valid is whether the theory has been 
subjected to peer review, publication, testing, the existence of standards and widespread 
acceptance. The courts are not limited by this list. 

In this case, LtCol (p)@) did conduct the autopsy of (b)(6) using the 


methodology widely accepted by the American Board of Pathology. Moreover, the cause 


of death given by LtCol (b)(6) was scientifically valid and should not be excluded. 
4. Evidence. The Government will provide LtCol] 1 (b)6) Article 32 testimony and 


curriculum vitae. 
5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


| September 2004 ee 
Date RM. MA 


Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on ul 
September 2004. 
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SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


) 
UNITED STATES ) 
) GOVERNMENT’S RESPONSE TO 
v. ) DEFENSE MOTION IN LIMINE 
) RE: LOST HYOID 
CLARKE A. PAULUS ) 
(b)(6) ) 
MAJOR ) 


U.S. Marine Corps 
1. Nature of Answer. The government respectfully submits its response to the defense’s 


motion in limine, and the government respectfully requests the court deny the same 


2. Summary of Facts. The government adopts the defense recitation of the facts. 


3. Discussion. Per R.C.M. 703(f)(2), a party is not entitled to the production of 
evidence, which is destroyed or otherwise not subject to the compulsory process. 
However, if the evidence is of such a central importance to a fair trial, the trial judge has 
the discretion to fashion an appropriate remedy. Id.; See also United States v. Manual, 43 
M.J. 282 (CAAF 1995). In this case, on 28 July 2003, the Armed Forces Institute of 
Pathology received the following items pertaining to (p)(6) 1) decomposition fluid, 
2) decomposition tissue (heart), and 3) decomposition tissue (“?Lung ). The AFIP does 
not have in its possession the hyoid bone or rib cage of .(b)(6) In or around June of 
2003, organs taken from the autopsy of (b)(6) were inadvertently destroyed while 
sitting on a tarmac in Iraq awaiting transportation. This occurred approximately 4 months 
before the defense request for preservation of those items. At this point, the government 
does have specific knowledge as to what happened to the hyoid bone or rib e 


The Manual case is distinguishable from this cases. In Manual, the defense 


requested that a urine specimen which had tested positive on a urinalysis be retested. The 


Lxx (0) 
, 2 


& >) 


defense learned that the urine sample was destroyed and could not be retested. In this 
case, the defense has yet to request that the hyoid and rib cage be evaluated by their own 
pathologist. In fact, the government does not have any knowledge as to whether the 
defense has even retained its own pathologist. If this issue was of such a central 
important to the defense case, it is likely that the defense would have requested these 
items over 10 months ago or at least 8 months ago after the Article 32. Upon recently 
learning that these items are not available, the defense has requested this relief. To date, 
the defense has still not requested that these items be tested. 
Moreover, the defense will have the opportunity to cross-examine the LtCol 

(b)(6) and inquire into these missing items during the trial. Major Paulus has been 
charged with aggravated assault by “means likely. The examination of the hyoid or ribs 
are not of central importance to this case as death is not a prerequisite for the charge of 
aggravated assault. All that is required under the elements is that the force used was 
likely to produce death or grievous bodily harm. The evidence wil] show that LCp! 

(b)(6) ’ chokehold on ()@) was with a force likely to produce grievous bodily harm. 
4. Evidence. The Government will not provide any evidence. 
5. Oral Argument. The government desires to make ora] argument in opposition to this 


motion. 


1 September 2004 
Date R.M, ING 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 
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CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on | 
September 2004. 


LX ¥ 


© 3 


SIERRA JUDICIAL CIRCUIT 
UNITED STATES MARINE CORPS 
GENERAL COURT-MARTIAL 


UNITED STATES 
GOVERNMENT’S RESPONSE TO 
DEFENSE MOTION TO DISMISS ON 
GROUNDS OF MULTIPLICITY 


Vv. 


CLARKE A. PAULUS 
(b)(6) 

MAJOR 

U.S. Marine Corps 

1. Nature of Answer. The government respectfully submits its response to the defense’s 


[Newer Nee ee ee eee ee ee 


motion to dismiss charges, and the government respectfully requests the court deny the 
same 
2. Summary of Facts. The government adopts the defense recitation of the facts. 
3. Discussion. The charges as pled are not multiplicious, as violations of Articles 92, 93 
and 128 require the government to prove very distinct elements. Moreover, the charges 
are not unreasonably multiplied based on the contingencies of proof. During its case-in- 
_chief, the government may or may not be able to prove one of the charged offenses. 
CHARGE I, CHARGE II, AND CHARGES IV ARE SEPARATE CRIMES 
“WHICH REQUIRE THE GOVERNMENT TO PROVE SEPARATE AND 
DISTINCT ELEMENTS, THEREFORE, THE CHARGES ARE NOT 
MULTIPLICIOUS. 

The United States Supreme Court in Blockberger v. United States held that as a 
general rule, specifications are not multiplicious where each requires a showing of 
different elements of proof. 284 U.S. 299 (1931). The military has adopted this standard 
in what is commonly referred to as the “separate elements test delineated in United 


States v. Teters, 37 M.J. 370 (C.M.A. 1993). In Teters, the court held that the appellant’s 
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convictions for forgery and larceny were not multiplicious for findings when the conduct 
arose from a single act thus rejecting the appellant's argument. The Court applied a 
three-step inquiry in determining whether charges were multiplicious; first, the court 
should determine whether Congress has expressly stated its intent 1n the statutes or in the 
legislative histories; second, if Congress has not expressly stated its intent, its intent may 
be inferred or presumed from the elements of the statutes and their possible 
interrelationship; and third, using other means of determining congressional intent, the 
court should determine whether that presumption of separateness can be overcome by a- 
contrary legislative intent. Id. 

In its moving papers, the Defense has argued in essence that despite the three 
charges having separate elements and contingencies of proof, the charges are in essence 
the same as the factual conduct is based on “a connected chain of events, taking place 
over a relatively short period of time... This logic is similar to that which was rejected 
by the Court in Teters. This “practical or “more realistic comparison of the charges 


was rejected. 


In United States v. Oatney, 45 M.J. 185 (1996), the Court held that it was not 


multiplicious for the accused to be convicted of both obstruction of justice and 
communicating a threat for conduct which clearly arose from a single act. The appellant, 
requesting that the court apply a “more realistic or “practical comparison of the 
charges, argued that the Article 134 communicating a threat charge was an LIO of the 
obstruction of justice charge and therefore, multiplicious as the conduct for both charges 
arose from a single act. The Court held that since both the obstruction of justice and 


communicating a threat offenses required proof of a different element, the Blockburger 
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test was met. Further, the Court opined that the pragmatic or realistic comparison 
approach still requires, at the very least, a conclusion that the greater offense could not 
possibly be committed without committing the lesser offense. Oatney, 45 M.J. at 188. 
Here, Major Paulus has been charged with dereliction of duty, maltreatment and 
aggravated assault for conduct, which amounts to a number of interrelated transactions. 
All three charges are different and require proving different elements. One of the key 
elements for Article 92 is proving that the Accused had a duty. This is different than 
Article 93, which requires that the victim be subject to the orders of the Accused. 
Moreover, that element is not required under Article 128. Conversely, the government 
could fail to prove an element under Article 128, but prove the elements necessary under 
Article 93. While factually similar, these charges are separate and distinct; therefore, not 
multiplicious. 
c. BASED ON THE CONTIGENCIES OF PROOF, THE CHARGES HAVE NOT 
BEEN UNREASONABLY MULTIPLIED AND SHOULD NOT BE DISMISSED. 
The government concurs with the defense’s recitation of the appropriate case law 


and that United States v. Quiroz is the controlling case on the issue. 53 M.J. 600, 608 


(NMCCA. 2000). However, the government disagrees with the defense’s contention that 
the number of charges and specifications exaggerates or misrepresents the accused’s 
criminality thus violating the Quiroz test. Even the least sophisticated of members would 
be able to figure out through the government’s case-in-chief that the charges and 
specifications arise from a connected chain of events. Furthermore, the court in Quiroz 
acknowledges that multiple charges are brought against an accused for what amounts to a 


single transaction to account for the contingencies of proof. Id at 603. 


LXK| 
3 4 


e 2 


If the Court finds that there was an unreasonable multiplication of charges, the 
government encourages the Court to consider other remedies. In Quiroz, the court found 
that one of the remedies upon reaching a conclusion regarding unreasonable 
multiplication is the “consideration of the charges as one offense for the purpose of 
sentencing. The government asserts that this is an appropriate remedy and not 
dismissal. 

4. Evidence. The Government will not provide any evidence. 


5. Oral Argument. The government desires to make oral argument in opposition to this 


motion. 


25 August 2004 / 

Date R.MI. IN 
Captain, U.S. Marine Corps Reserve 
Trial Counsel 


CERTIFICATION OF SERVICE 


A true copy of this motion was served on the detailed defense counsel by email on | 
August 2004. 
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Charge I: Violation of the UCMJ, Article 92 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, who should have known of his duties at or near An-Nasiriyah, Iraq, on 
or about 5 June 2003, was derelict in the performance of those duties in that 
he willfully failed to properly safeguard the physical health, welfare, and 
treatment of (6) _as it was his duty to so do. 


Charge II: Violation of the UCMJ, Article 93 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, at or near Camp Whitehorse detention facility in An-Nasiriyah, Iraq, on 
or about 5 June 2003, did maltreat (6) a person subject to 
his orders, by forcing the said ()@) ” to lie naked on the 
ground of the detention facility for about ten hours and by failing to provide 
proper medical care to the said ®)@ 


Charge III: Violation of the UCMJ, Article 128 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, did, at or near An-Nasiriyah, Iraq, on or about 5 June 2003, aid and abet 
the commission of an assault upon ()@) by ordering Lance 
Corporal ©)@) , U.S. Marine Corps Reserve, to place his hands 
around the throat of the said ()6) and drag the said ()6) 

(b)(6) by his throat to another location within the Camp Whitehorse 
detention facility by a means likely to produce death or grievous bodily harm, 
to wit: Lance Corporal ®© hands. 


xxi G3) 


© a 


UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) Re: Autopsy Photographs 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1) Nature of Motion: This motion requests the Court rule in limine that photographs of 


autopsy and exhumation of (b)(6) are inadmissible under MRE 402 and 403 


2) Facts: 

a. Major Paulus is charged with Maltreatment and Aggravated Assault. (b)(6) is 
the alleged victim of both charges. 

b. On 10 JUN 2003 an autopsy was performed on (by(6) 

c. The autopsy allegedly revealed that (b)(6) suffered a broken hyoid bone, 
broken ribs, bruising and cuts. 

d. Photographs were taken during the autopsy 

e. On3 JUL 2003, the body of (b)(6) was exhumed. 


f. Photographs of the exhumation were taken. 


® 2 
3)  Law:MRE 402 states,” Evidence which is not relevant is not admissible.” Admissible 
evidence is defined in MRE 40] as “ evidence having any testimony to make the existence of any 
fact that is of consequence to the determination of the action more srouable or less probable then 
it would be without the evidence.” 
Additionally, MRE 403 provides the court may exclude relevant evidence if “its probate value is 
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading 
the members...” 
Specifically with regard to the admissibility of photographs the Court has held,” It is welksettled 
that photographs are not admissible for the illegitimate purpose of inflaming or shocking the 


court-martial.” United Sates v. White, 23 MJ84, 87 (CMA, 1986). The Courts have found 


photographs of injuries admissible were: 


a. Limited in number (United States v. Schung 16 M. J. 664, 669 ( MR 1983) 


b. Clinical in nature. Id. 
c. Corroborate pathologist’s testimony. Id 


d. Explain and illustrate expert opinion . White, supra. 


4) Discussion: 

The only injuries that relate to charges which Major Paulus faces are the alleged injuries to the 
hyoid bone. There is no picture of the hyoid of (b)@) . Therefore, none of the photographs 
has a tendency to make any fact of consequence more likely then not and none of photographs are 


relevant. 
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Additionally, since they do not depict the actual injuries arguably relevant to the charges against 
Major Paulus, to admitted them would cause unfair prejudice against Major Paulus that he was 
some how responsible for such injuries. This unfair prejudice would outweigh any probative 
value that the admission of said photographs would have. 

The Government may seek to introduce a photograph of the face of (b)6) taken at the 
autopsy in order to have witnesses identify him. Said photograph depicts (b)(6) days after 
death and because of inadequate storage and treatment post-mortem his face is badly disfigured. 
Said disfiguring would cause unfair prejudice that Major Paulus was some how responsible for 
the condition of (b)(6) face. This unfair prejudice would outweigh any probative value that 


the picture may have for identification and as such it should not be admitted. 


5) Relief Requested: The defense respectfully requests that the Military Judge rule in limine 


that the photographs of the exhumation and autopsy of (b)(6) are inadmissible 


6) Evidence: 
a. charge sheet 
b. autopsy 
c. photographs 


7) Oral Argument: the defense desires oral argument. 


Date: August 26, 2004 


spat Submitted 
/\ 7 | 
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Civilian Defense C 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) RE: Cause of Death 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1) Nature of Motion: This motion requests that this court rule in limine that evidence 
concerning the cause of death of ()6) is inadmissible as irrelevant 


evidence per MRE 402. 


2) Facts: 


(a) On or about 16 October 2003 charges were preferred against Major Paulus. 

(b) These charges included, inter alea, Aggravated Assault and Negligent 
Homicide of (by) 

(c) On 9 APRIL 2004, charges were referred against Major Paulus. These 
charges included Aggravated Assault of (b)(6) but not Negligent 
Homicide. 

3) Law: MRE 402 states in part: “Evidence which is not relevant is not admissible.” Relevant 
evidence is defined in MRE 40] as “evidence having any tendency to make the existence of 
any fact that is of consequence to the determination of the action more probable or less 
probable than it would be without the evidence.” 
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4) Discussion: The Government has charged Major Paulus with Aggravated Assault. There is 
no element of Aggravated Assault that requires the Government to prove (b)(6) died as 
the result of said alleged assault. The elements of the Aggravated Assault charge all look to 
the unlawful touching and the manner of that touching. Therefore, that Dr. (6) or the 
Government believe said unlawful touching resulted in death is irrelevant. That (b)(@) 
died or that his injuries, according to Dr (6)(6) , resulted in death does not have “any 


tendency” to prove that the assault occurred. 
5) Relief Requested: The defense respectfully requests the Court rule in limine that the cause 
of death of (b)(6) is inadmissible. 


6) Evidence: (1) Charge sheet of the accused 
(2) Autopsy of '(py(6) 


7) Oral Argument: The defense respectfully requests oral argument. 


Date: August 26, 2004 
an Submitte 


\ \, 
UVM 


Civilian Defense Couns 
FERIA CGC OGIO IO OO GG IOI IOIO GIGI IGG GI IG AR dG K Gi ke edeoak ak 


CERTIFICATE OF SERVICE 
A true copy of this motion was ae as on Trial Counsel on this 26" day of August 
2004. e 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES 


V. 


CLARKE A. PAULUS 


(b)(6) 
Major 


U.S. Marine Corps 


GENERAL COURT-MARTIAL 


DEFENSE MOTION In Limine 
RE: Lost Photo and CIR 


i) 


2) 


3) 


Nature of Motion: This motion requests the Court dismiss all charges against Major 
Paulus for the destruction of evidence. In the alternative the Court is requested to 


suppress any photographs of (b)(6) face from the autopsy and investigation into 
his death. 


Facts: 

On 4 June 2003, HET interrogated (b)(6) 

On 4 June 2003, HET took a photograph of (b)(6) 

On 4 June 2003, HET completed a Confidential Interview Report (CIR) 

On 4 June 2003, HET believed (b)@) was responsible for the ambush of the 

U.S. Army 507" 

On 6 June 2003, HET was scheduled to re-interrogate (b)(6) 

On about 6 June 2003, (by(6) died 

On 29 June 2004, the Government took the deposition of Sgt. (b)(6) 

During that interrogation both the Government and the defense first learned of the 

photograph and CIR of (b)(6) 

i. Pursuant to defense request, it was discovered the CIR and photographs were 
destroyed. 

Law: RCM 703(f)(2) states regarding unavailable evidence: “Notwithstanding 

subsection (f)(i) of this rule, a party is not entitled to one production of evidence 

which is destroyed, lost, or otherwise not subject to compulsory process. However, if 

such evidence is of such central importance to an issue that if is essential to a fair 

trail, and if there is no adequate substitute for such evidence, the military judge shall 

grant a continuance or other relief in order to attempt to produce the evidence or shall 

abate the proceedings, unless the unavailability of the evidence is the fault of or could 

have been prevented by the requesting party. 
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In United States v. Manual, 43 MJ 282 (CAAF 1995) the Court interpreted this 
rule to give the trial court “discretion to fashion an appropriate remedy if lost 
evidence is of such central importance to an issue that is essential to a fair trial.” Jd at 
288. In the Manual case the Government destroyed the accused urine sample after it 
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had tested positive for cocaine, but before the defendant could have tested. The Court 


upheld the lower courts suppression of the urinanalysis as an appropriate remedy. Id 
at 289. 


The Fifth Amendment to U.S. Constitution guarantees every criminal defendant 
due process. The Sixth Amendment to U.S. Constitution provides every criminal 
defendant with the right to confront the witnesses against him. 


4) Discussion: Both the photographs and the CIR are potentially exculpatory evidence. 
Certainly the photographs are. 

Major Paulus is charged with Aggravated Assault of (©)() The Government intends 
to introduce forensic evidence of injuries that (b)@6) suffered that relate to both 
charges. Any photographs that would show the health of (b)(6) and his physical 
condition on 4 June 2003 are potentially exculpatory. 

Nor does the Government appear to have clean hands. (NOTE this does not include Trade 
Counsel but rather big Government) It is beyond belief that the HET team had a 
photograph and CIR of one of alleged ring leaders of the group that ambushed, killed and 
dragged the bodies of U.S. Army 507" Maintenance Battalion and they lost them. It is 
even harder to believe they destroyed these items. 

The destruction or losing of the photographs and CIR deny Major Paulus his Fifth and 
Third Amendment rights, as well as his rights under RCM703. 


5) Relief Requested: The defense respectfully requests that Court dismiss all charges 
against Major Paulus. In the alternate, the defense requests the Government not be 
allowed to use any photographs of ()6) : face taken either during the autopsy or 
investigation into his death. 


6) Evidence: 
a. Charge sheet 
b. Deposition of (b)@) 


7) Qral Argument:The defense desires oral argument. 
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Date: 26 August 2004 
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CERTIFICATE OF SERVICE 
A true copy of this motion was ae on Trial Counsel on this 26" day of August 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES GENERAL COURT-MARTIAL 
V. 
DEFENSE MOTION 


CLARKE A. PAULUS In Limine Re: Daubert 


(b)(6) 

Major 

U.S. Marine Corps 
a 8 i eee 


1)Nature of Motion: This motion requests the court to prohibit the testimony of Dr. 

Ingwerson regarding the cause of death of (b)(6) The motion further 
requests the court order any reference to such theory of death to be inadmissible. The 
basis of this motion is Military Rule of Evidence 702 and the U.S. Supreme Court case 


of Daubert. 


2)Facts: 

a.On or about 6 June 2003, (b)(6) a prisoner at the 
Camp Whitehorse Detention Facility, died. 

b.On or about 10 June 2003, an autopsy was performed by T. Col. (b)(6) 
(b)(6) _ M.D. 

c.Dr. Ingwerson concluded that (6) . cause of death was 
strangulation. 

d.On or about 16 October 2003, charges, including Aggravated Assault 
and Negligent Homicide, were preferred against the accused. 

e.On or about 26 January 2004, an Article 32 hearing was held. 
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f. At the hearing Dr. ()(6) testified concerning his theory as to the 
cause of death of Mr. (6) | namely that his hyoid bone as broken as 
a result of direct pressure and that the break caused swelling that 
closed his airway and caused him to stop breathing. 

g.She testified that that the swelling to the airway was not present during 
her autopsy. 

h.She also testified that her theory as to the cause of death of (b)6) 
had not been published in any medical journal for peer review. 


i. Dr. 1(6)(6) , a board certified forensic pathologist testified for 


the accused at that same Article 32 hearing. 


j. |) testified that he had been in room during the testimony of 
Dr. (b)6) 
k.Dr. (©)(6) _ testified that Dr. (6) theory as to cause of death 


was published in any medical journal, was not generally accepted in 
the medical community with how the human body works 

I. The Article 32 officer questioned the reliability of Dr.(b)@) 
testimony and recommended, inter alia, that no charges be brought 


for either Aggravated Assault and Negligent Homicide 


3)Law:Military Rule of Evidence 702 states: “If scientific... knowledge will assist the 


trier of fact to understand the evidence or to determine a fact in issue, a witness 


qualified as an expert... may testify thereto in the form of an opinion or otherwise if: 


a.the testimony is based upon sufficient facts or dates 
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b.the testimony is the product of reliable principles and methods, and 
c.the witness has applied the principles and methods reliably to the facts 


of the case 


In determining whether proffered expert testimony will satisfy the dictates of Rule 
702, the United States Supreme Court cases of Daubert v. Merrell Dow 
Pharmaceuticals, Inc. , 509US579 (1993) and its progeny are the controlling proceeds. 


Daubert set forth the following factors to be considered in whether to allow an expert's 


testimony: 

a. Can the scientific theory of technique be tested? 

b. Has the scientific theory been subjected to peer review? 

c What is the known or potential rate of error? 

d. Has the theory been accepted in relevant scientific community? 


Daubert requires the judge to determine the admissibility of the proffered evidence 
under Rule 104. The Burden is the preponderance of the evidence and the proffery 


party bears this burden. Id. 


4)Discussion: The Military Judge should suppress all testimony by (66) 
concerning the cause of death of (b)(6) inadmissible because it fails to 
satisfy the requirements of M.R.E. 702 and Daubert. 
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MRE 702 requires that before an expert witness is allowed to testify, their 
testimony must be based upon “reliable principles and methods’ that the witness has 
“applied...reliably” to the facts of the case”. The Daubert decision provides the Court 
with the factors to consider in making this reliability determined. Apply these factors to 
the expected testimony of (b)(6) itis deem that her testimony is unreliable. 

Can (b)(6) theory of death be tested? Yes, it probably can be tested by 


the collection of empirical data from other similar deaths. However, neither Dr. 


(b)(6) i nor (b)6) is aware of the existence of any such studies or tests. 
Has Dr. (b)(6) theory of death been subjected to peer review? No. By her 
own testimony at the article 32 hearing, Dr.(©)(©) concedes that her theory does 


not appear in any peer reviewed medical journal. Dr. (b)(6) confirms that her theory is 
not presented in the medical literature. 
Is there a known error rate? Not applicable to this motion. 

Has Dr. (©) theory of death been accepted in the relevant scientific 
community? As her testimony concerning the lack of peer review reveals, the answer is 
NO. Furthermore, Dr. (b)(6) testimony confirms that this theory of death has not 
been accepted in the medical community. 

As none of the relevant Daubert factors can be satisfied, the Court should rule 
that the testimony of Dr. (b)(6) concerning the cause of death of (b)(6) 


(bye) ‘|S unreliable under MRE 702 and therefore inadmissible. 
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5)Relief Requested: The defense respectfully requests that all testimony by Dr. 
Ingwerson be ruled inadmissible, as well as any reference to such testimony or 
conclusions by Dr. (6)() 
6)Evidence: 

a.Autopsy of (b)(6) 

b.Article 32 testimony of Dr. ()) 

c.Article 32 testimony of Dr. 


d.If needed, testimony of Dr. Barbara Wolf, M.D. 


7)Burden of Proof: Government bears the burden by a perpondance of evidence 


8)Oral Argument: Oral argument is respectfully requested 


ate:August 26, 2004Respectfully submitted 
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CERTIFICATE OF SERVICE 
Axtrue copy of this motion was electronically served on Trial Counsel on this 26" day of 
/\ August 2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
v. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) RE: Geneva Convention 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 
) 


(1) Nature of Motion: This motion requests the Court rule in limine that the Geneva 
Conventions do not as a matter of law apply to (b)(6) In the alternative 
the motion requests the Court rule in liminie that no evidence of the Geneva Coventions 
or the Law of War be admitted until such time as a proper foundation has been 


established for their introduction. 
(2) Facts: 


a. Major Paulus is charged with, inter alia, Wilfull Dereliction of Duty. 
b. Ina Bill of Particulars the government has alleged the source of his duty as the 


Geneva Convention. 


(3) Discussion: The following discussion of the law regarding the Geneva Conventions is 
taken from the January 22, 2002 Memorandum for the Office of the Assistant Attorney 


General to Alberto Gonzales and William J. Haynes, I]. 


ma 


perv Oe 
valk 


] “ 

The Geneva Conventions of 1949 remain the agreements to which more States have 
become parties than any other concerning the laws of war. Convention | deals with the treatment 
of wounded and sick in armed forces in the field; Convention I] addresses treatment of the 
wounded, sick, and shipwrecked in armed forces at sea; Convention IJ] regulates treatment of 
POWs; Convention IV addresses the treatment of citizens. 

Article 2, which is common to all four Geneva Conventions, makes the application of the 
Conventions to relations between state parties clear. It states that: “the present Convention shall 
apply to all cases of declared war or of any other armed conflict which may arise between two or 
more of the High Contracting Parties, even if the state of war is not recognized by one of them.” 
Geneva II] art. 2 (emphasis added). Similarly, it states that “{t]he Convention shall also apply to 
all cases of partial or total occupation of the territory of a High Contracting Party, even if the said 
occupation meets with no armed resistance.” 

Common article 3, however, covers “armed conflict not of an international character” — a 
war that does not involve cross-border attacks — that occurs within the territory of one of the 
High contracting Parties. It does not sweep in al] armed conflicts, nor does it address a gap left 
by common article 2 for international armed conflicts that involve non-state entities (such as an 
international terrorist organization) as parties to the conflict. 

This analysis of the background to the adoption of the Geneva Conventions in 1949 
confirms our understanding of common article 3. It appears that the drafters of the Conventions 
had in mind only the two forms of armed conflict that were regarded as matters of general 
international concern at the time: armed conflict between nation-States (subject to article 2), and 


large-scale civil war within a nation-State (subject to article 3). 
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If the parties had intended the Conventions to apply to all forms of armed conflict, they could 
have used broader, clearer language. To interpret common article 3 by expanding its scope well 
beyond the meaning borne by its text is effectively to amend the Geneva Conventions without the 
approval of the State parties to the agreements. 

Giving due weight to the state practice and doctrinal understanding of the time, the idea 
of an armed conflict between a nation-State and a terrorist organization could not have been 
within the contemplation of drafters of common article 3. Instead, they drafted two new 
protocols to adapt the Conventions to the conditions of contemporary hostilities. The United 
States has not ratified these protocols, and hence cannot be held to the reading of the Geneva 
Conventions they promote. 

Therefore, Geneva III does not apply to a non-State actor such as the (6)(®) 
terrorist organization. First, non-governmental organizations cannot be parties to any of the 
international agreements here governing the Jaws of war. Common article 2, which triggers the 
Geneva Convention provisions regulating detention conditions and procedures for trial of POWs, 
is limited to cases of declared war or armed conflict “between two or more of the High 
Contracting Parties.” 

Second, (6)(6) members fail to satisfy the eligibility requirements for treatment as 
POWs under Geneva Convention II]. Article 4(A)(2) of Geneva III defines prisoners of war as 
including not only captured members of the armed forces of a High Contracting Party, but also 
irregular forces such as “[m]embers of other militias and members of other volunteer corps, 
including those of organized resistance movements.” Article 4(A)(3) also includes as POWs 
“ImJembers of regular armed forces who profess allegiance to a government or an authority not 


recognized by the Detaining Power.” 
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Article 4 does not expand the application of the Convention beyond the circumstances expressly 
addressed in common articles 2 and 3. Unless there is a conflict subject to article 2, article 4 
simply does not apply. If the conflict is one to which article 3 applies, then article 4 has no role 
because article 3 does not trigger application of the rest of the provisions of Geneva III. Rather, 
article 3 provides an alternative set of standards that requires only minimal humanitarian 
protections. As stated above, the conflict with (b)@6) does not fall within article 2. Asa 
result, article 4 has no application. In other words, article 4 cannot be read as an alternative, and a 
far more expansive, statement of the application of the Convention. 

Even if article 4, however, were considered somehow to be jurisdictional as well as 
substantive, captured members of (b)(6) stil] would not receive the protections accorded 
to POWs. First, (b)(6) ‘is not the “armed forces” volunteer forces, or militia of a state party 
that is a party to the conflict, as defined in article 4(A)(1). Second, they cannot qualify as 
volunteer force, militia, or organized resistance force under article 4(A)(2). That article requires 
that militia or volunteers fulfill four conditions: command by responsible individuals, wearing 
insignia, carrying arms openly, and obeying the laws of war. They did none of this things. 


Simply put, the Geneva Conventions do not apply did not apply to ()(6) 


Relief Requested: The defense respectfully requests the Military Judge rule in limine that the 
Geneva Conventions do not apply to (b)6) In the alternative the defense 
requests prior to the introduction of any evidence concerning the Geneva Conventions or Law of 
War being admitted the Court rule the Government must establish foundation that Conventions 


applied to (b)(6) 


UXy¥W\ 
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(4) Evidence: 
a. Charge Sheet 
b. Bull of Particulars 


c. Geneva Conventions 


(5) Oral Argument: The defense desires oral arguments. 


Date: August 26, 2004 


Civilian Defense C 
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CERTIFICATE OF SERVICE 
A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
v. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) RE; COL Lorenz II 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of the Motion: This motion requests the Court order Col. Lorenz’s testimony is 
inadmissible under MRE 403. 


2. Facts 


a. Major Paulus is charged, inter alia, with Wilfull Dereliction of Duty for failure to 
safeguard (b)(6) 

b. The Government has provided the defense with notice of its intention to call Col. 
Lorenz as an expert witness in the Law of War and Operational Law. 

c. In various Court pleadings and oral argument, Government counsel has Stated that 
the testimony of Col. Lorenz will be used to establish that Major Paulus had a 
duty under various Geneva Conventions to provide safe keeping and medical care 
for (b)(6) 

d. The Court has taken judicial notice of the alleged applicable Geneva Conventions 
and one implementing DOD Directive. 


3.Discussion:Military Rule of Evidence 403 states that relevant evidence “ may be 
excluded if its probate value is substantially outwei ghed by the danger of unfair prejudice, 
confusion of the issues, or misleading the members...” 

The Government has charged Major Paulus with Willful Dereliction of Duty. In order 
to be found guilty of this offense, the members must find that Government has proven each 
element of the allegation beyond a reasonable doubt. 

Among the elements they must so find, is that Major Paulus had some duty. On this 
element the Government intends to offer that expert legal opinion of Col. Lorenz. They 
should not be allowed to do so. For there is a substantial danger that members could be 
mislead into believing that they must follow this legal expert’s opinion. In so doing they 
would abdicate there responsibilities as factfinders. 

A limiting instruction would only serve to further confuse the members. Therefore, 
the Military Judge should exclude this testimony. 


> berny 
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4. Relief Requested: The defense respectfully requests that Court rule Col. Lorenz’s 
testimony inadmissible. 


5. Evidence: 


Bill of Particulars 

Charge Sheet 

CV of Col. Lorenz 

Synopsis of Expected Testimony 


aor fp 


6. Oral Argument: The defense desires oral argument 


Date: August 26, 2004 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) Re; Lost Hyoid 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Court rule in limine abate the proceedings, or 
in the alternative that all testimony concerning the hyoid bone and broken ribs and their 
surrounding bodily structures is inadmissible for the reasons stated below. 


2. Facts: 


(1) On or about 6 JUN 2003, (b)(6) , 4 prisoner at Camp Whitehorse 
detention facility was found dead. 

(2) On 10 June 2003, an autopsy was performed on (b)(6) 

(3) During that autopsy several photographs were taken. 

(4) During that autopsy, the medical examiner allegedly found a broken hyoid bone and 
several broken ribs. 

(5) No photograph was taken of the hyoid bone or the ribs. 

(6) The hyoid was removed and sent to AFIP. 

(7) On 3 July 2003, the body of (),6) was exhumed. 

(8) The breast plate of (b)(6) was removed and sent to AFIP. 

(9) On 16 October 2003, charges were preferred against Major Paulus. 

(10)On 30 October 2003,Defense counsel sent note to convening authority via Trial Counsel 
requests the preservation of all body parts of (b)(6) r, 

(11)On 17 November 2003, the SJA responded to the defense request that all evidence would 
be preserved. 

(12)On 26 January 2004, an Article 32 hearing was conducted in this case. 

(13)At that hearing Dr. (b)6) , the medical examiner who preformed autopsy testified. 

(14)She testified that the hyoid bone and ribs should be at the AFIP. 

(15)Charges were referred on 9 April 2004. 

(16)On August 5, 2004 the defense requested a list of all body part in governments 
possession and permission to have their forensic pathologist examine and test such body 

arts. 

anon or about August 8, 2004, the government responded the only remains for (b)(6) 

were decomposition fluid. 


Lye (30' 


® ) 


3: Law: RCM 703(f)(2) states regarding unavailable evidence: “Notwithstanding subsection 
(f)(i) of this rule, a party is not entitled to one production of evidence which is destroyed, lost, or 
otherwise not subject to compulsory process. However, if such evidence is of such central 
importance to an issue that if is essential to a fair trail, and if there is no adequate substitute for 
such evidence, the military judge shall grant a continuance or other relief in order to attempt to 
produce the evidence or shall abate the proceedings, unless the unavailability of the evidence is 
the fault of or could have been prevented by the requesting party. 


In United States vy. Manual, 43 MJ 282 (CAAF 1995) the Court interpreted this rule to give the 
trial court “discretion to fashion an appropriate remedy if lost evidence is of such central 
importance to an issue that is essential to a fair trial.” Id at 288. In the Manual case the 
Government destroyed the accused urine sample after it had tested positive for cocaine, but 
before the defendant could have tested. The Court upheld the lower courts suppression of the 
urinanalysis as an appropriate remedy. Id at 289. 


The Fifth Amendment to U.S. Constitution guarantees every criminal defendant due process. The 
Sixth Amendment to U.S. Constitution provides every criminal defendant with the right to 
confront the witnesses against him. 


4, Discussion: The defense specifically requested that the missing evidence be preserved. 

The Convening Authority stated it would be. It was not. As a result the defense cannot have 
either the hyoid bone or the ribs examined to determine independently if they are even broke. Nor 
can they examine them to determine if any such break were ante or post mortem. No photographs 
were taken of either — therefore no adequate substitute exists. 


Value of Missing Evidence: The hyoid bone is the only alleged injury to the neck of (by) 
The existence or non-existence of a break and the timing of such break (post v. ante mortem) is 
potentially exculpatory to Major Paulus. 


As stated above there is no adequate substitute. 


Ribs in pretrial hearing the Government has stated its intention to offer the allegation that Mr. 

(66) ‘had broken ribs into the case-in-chief. The defense contends such evidence is irrelevant. 
However if the Court allows it — the ability to examine the ribs to determine if they are broken 
and the timing of such break is essential to confronting this evidence. There are no photographs 
of the ribs therefore there is no adequate substitute. 


This case is very similar to Manual in that the Government had a opportunity to examine the 
missing evidence but the defense did not. Were the case differs is that unlike Manual where 
testing was done by a machine (three times) here the only examination was by a persorr a fallible 
human being — not a calibrated machine. If the evidence of the machine results were suppressed 
what should the result be when it is a fallible human being? Dismissal? Abatement? 
Continuance? Suppression? 
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By not being able to examine the hyoid bone and ribs Major Paulus has been denied his rights 
under the Fifth and Sixth Amendments at RCM 705. 


For that reason the below relief is requested. 


5. Relief Requested: The defense requests the Court abate the proceedings until such time as 
the hyoid bone and ribs of (b)(6) are produced. In the alternative the defense requests the 
Court dismiss the aggravated assault charge. In the alternative, the defense requests the Court 
suppress all evidence concerning a broken hyoid bone or broken ribs of (b)(6) 


6. Evidence: 
(1) Autoposy 
(2) Autoposy photographs 
(3) Photograph exhuming !(b)(6) and breast plate 
(4) Testimony of Dr. ()@) 
(5) Transmittal slip to AFIP. 
(6) Defense report 
(7) CA response 
(8) AFIP inventory 


ee Oral Argument: The defense desires oral argument. 


Date: August 26, 2004 


Spectfully submitted, 
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A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 
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2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
v. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) RE; COL Lorenz II 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of the Motion: This motion requests the Court order Col. Lorenz’s testimony is 
inadmissible under MRE 403. 


2. Facts 


a. Major Paulus is charged, inter alia, with Wilfull Dereliction of Duty for failure to 
safeguard (b)(6) 

b. The Government has provided the defense with notice of its intention to call Col. 
Lorenz as an expert witness in the Law of War and Operational Law. 

c. In various Court pleadings and oral argument, Government counsel has Stated that 
the testimony of Col. Lorenz will be used to establish that Major Paulus had a 
duty under various Geneva Conventions to provide safe keeping and medical care 
for (b)(6) 

d. The Court has taken judicial notice of the alleged applicable Geneva Conventions 
and one implementing DOD Directive. 


3.Discussion:Military Rule of Evidence 403 states that relevant evidence “ may be 
excluded if its probate value is substantially outwei ghed by the danger of unfair prejudice, 
confusion of the issues, or misleading the members...” 

The Government has charged Major Paulus with Willful Dereliction of Duty. In order 
to be found guilty of this offense, the members must find that Government has proven each 
element of the allegation beyond a reasonable doubt. 

Among the elements they must so find, is that Major Paulus had some duty. On this 
element the Government intends to offer that expert legal opinion of Col. Lorenz. They 
should not be allowed to do so. For there is a substantial danger that members could be 
mislead into believing that they must follow this legal expert’s opinion. In so doing they 
would abdicate there responsibilities as factfinders. 

A limiting instruction would only serve to further confuse the members. Therefore, 
the Military Judge should exclude this testimony. 


> berny 
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4. Relief Requested: The defense respectfully requests that Court rule Col. Lorenz’s 
testimony inadmissible. 


5. Evidence: 


Bill of Particulars 

Charge Sheet 

CV of Col. Lorenz 

Synopsis of Expected Testimony 


aor fp 


6. Oral Argument: The defense desires oral argument 


Date: August 26, 2004 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) Re; Lost Hyoid 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


1. Nature of Motion: This motion requests the Court rule in limine abate the proceedings, or 
in the alternative that all testimony concerning the hyoid bone and broken ribs and their 
surrounding bodily structures is inadmissible for the reasons stated below. 


2. Facts: 


(1) On or about 6 JUN 2003, (b)(6) , 4 prisoner at Camp Whitehorse 
detention facility was found dead. 

(2) On 10 June 2003, an autopsy was performed on (b)(6) 

(3) During that autopsy several photographs were taken. 

(4) During that autopsy, the medical examiner allegedly found a broken hyoid bone and 
several broken ribs. 

(5) No photograph was taken of the hyoid bone or the ribs. 

(6) The hyoid was removed and sent to AFIP. 

(7) On 3 July 2003, the body of (),6) was exhumed. 

(8) The breast plate of (b)(6) was removed and sent to AFIP. 

(9) On 16 October 2003, charges were preferred against Major Paulus. 

(10)On 30 October 2003,Defense counsel sent note to convening authority via Trial Counsel 
requests the preservation of all body parts of (b)(6) r, 

(11)On 17 November 2003, the SJA responded to the defense request that all evidence would 
be preserved. 

(12)On 26 January 2004, an Article 32 hearing was conducted in this case. 

(13)At that hearing Dr. (b)6) , the medical examiner who preformed autopsy testified. 

(14)She testified that the hyoid bone and ribs should be at the AFIP. 

(15)Charges were referred on 9 April 2004. 

(16)On August 5, 2004 the defense requested a list of all body part in governments 
possession and permission to have their forensic pathologist examine and test such body 

arts. 

anon or about August 8, 2004, the government responded the only remains for (b)(6) 

were decomposition fluid. 
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3: Law: RCM 703(f)(2) states regarding unavailable evidence: “Notwithstanding subsection 
(f)(i) of this rule, a party is not entitled to one production of evidence which is destroyed, lost, or 
otherwise not subject to compulsory process. However, if such evidence is of such central 
importance to an issue that if is essential to a fair trail, and if there is no adequate substitute for 
such evidence, the military judge shall grant a continuance or other relief in order to attempt to 
produce the evidence or shall abate the proceedings, unless the unavailability of the evidence is 
the fault of or could have been prevented by the requesting party. 


In United States vy. Manual, 43 MJ 282 (CAAF 1995) the Court interpreted this rule to give the 
trial court “discretion to fashion an appropriate remedy if lost evidence is of such central 
importance to an issue that is essential to a fair trial.” Id at 288. In the Manual case the 
Government destroyed the accused urine sample after it had tested positive for cocaine, but 
before the defendant could have tested. The Court upheld the lower courts suppression of the 
urinanalysis as an appropriate remedy. Id at 289. 


The Fifth Amendment to U.S. Constitution guarantees every criminal defendant due process. The 
Sixth Amendment to U.S. Constitution provides every criminal defendant with the right to 
confront the witnesses against him. 


4, Discussion: The defense specifically requested that the missing evidence be preserved. 

The Convening Authority stated it would be. It was not. As a result the defense cannot have 
either the hyoid bone or the ribs examined to determine independently if they are even broke. Nor 
can they examine them to determine if any such break were ante or post mortem. No photographs 
were taken of either — therefore no adequate substitute exists. 


Value of Missing Evidence: The hyoid bone is the only alleged injury to the neck of (by) 
The existence or non-existence of a break and the timing of such break (post v. ante mortem) is 
potentially exculpatory to Major Paulus. 


As stated above there is no adequate substitute. 


Ribs in pretrial hearing the Government has stated its intention to offer the allegation that Mr. 

(66) ‘had broken ribs into the case-in-chief. The defense contends such evidence is irrelevant. 
However if the Court allows it — the ability to examine the ribs to determine if they are broken 
and the timing of such break is essential to confronting this evidence. There are no photographs 
of the ribs therefore there is no adequate substitute. 


This case is very similar to Manual in that the Government had a opportunity to examine the 
missing evidence but the defense did not. Were the case differs is that unlike Manual where 
testing was done by a machine (three times) here the only examination was by a persorr a fallible 
human being — not a calibrated machine. If the evidence of the machine results were suppressed 
what should the result be when it is a fallible human being? Dismissal? Abatement? 
Continuance? Suppression? 
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By not being able to examine the hyoid bone and ribs Major Paulus has been denied his rights 
under the Fifth and Sixth Amendments at RCM 705. 


For that reason the below relief is requested. 


5. Relief Requested: The defense requests the Court abate the proceedings until such time as 
the hyoid bone and ribs of (b)(6) are produced. In the alternative the defense requests the 
Court dismiss the aggravated assault charge. In the alternative, the defense requests the Court 
suppress all evidence concerning a broken hyoid bone or broken ribs of (b)(6) 


6. Evidence: 
(1) Autoposy 
(2) Autoposy photographs 
(3) Photograph exhuming !(b)(6) and breast plate 
(4) Testimony of Dr. ()@) 
(5) Transmittal slip to AFIP. 
(6) Defense report 
(7) CA response 
(8) AFIP inventory 


ee Oral Argument: The defense desires oral argument. 


Date: August 26, 2004 


Spectfully submitted, 
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Date: August 26, 2004 


Respectfully submitted, 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


| 


2004. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
v. ) 
) DEFENSE MOTION 
CLARKE A. PAULUS ) In Limine Re: Terror Dome 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 
) 


1. Nature of Motion: This motion requests the Court rule in limine that any testimony or 
photographs concerning the labeling of the detention facility as the Terror Dome be ruled 


inadmissible. 


a. Prior to 1] JUN 2003, the words Terror Dome were painted on the detention 
facility at Camp Whitehorse. 

b. After 1 JUN 2003, Major Paulus took over as OIC of the detention facility. 

c. The defense expects the Government may attempt to introduce evidence of this 


sign either through a photograph or the testimony of LCPL (6) 


3. Law: MRE 402 states,” Evidence which is not relevant is not admissible.” Admissible 


evidence is defined in MRE 401 as “ evidence having any tendency to make the existence of 


ya 


xl (88) 
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any fact that is of consequence to the determination of the action more probable or less 
probable then it would be without the evidence.” 

Additionally, MRE 403 provides the court may exclude relevant evidence if “its 
probate value is substantially outweighed by the danger of unfair prejudice, confusion of the 
issues, or misleading the members...” 

Specifically with regard to the admissibility of photographs the Court has held,” It is 
well-settled that photographs are not admissible for the illegitimate purpose of inflaming or 
shocking the court-martial.” United Sates v. White, 23 MJ84, 87 (CMA, 1986). The Courts 
have found photographs of injuries admissible were: 

a. Limited in number (United States v. Schung 16 M. J. 664, 669 ( MR 1983) 
b. Clinical in nature. Id. 
c. Corroborate pathologist’s testimony. Id 


d. Explain and illustrate expert opinion . White, supra. 


4. Discussion: The sign Terror Dome is irrelevant to any fact in dispute in the case against 
Major Paulus. Its admission would only serve to inflame the members against him, 
creating an unfair prejudice against him. As such it should not be admitted under MRE 
402 or 403. 

5. Relief Requested: The defense respectfully requests the Court rule any testimony or 
photographs concerning the sign Terror Dome are inadmissible. 

6. Evidence: (1) Charge Sheet 

(2) Photograph of Camp Whitehorse Detention Facility showing Terror Dome 


sign. 
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7. Oral Argument: The defense desires oral argument. 


Date: August 26, 2004 


: J 
Civilian Defense 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE MOTION In Limine 
CLARKE A. PAULUS ) RE: Col Lorenz No. 1 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 
) 
oP 


(1) Nature of Motion: This motion requests the Court rule in limine that the testimony of 


Col. Lorenz is inadmissible as it would draw legal conclusion in violation of Military Rule of 


Evidence 704. 


a. Major Paulus is charged, inter alia, with Wilfull Dereliction of Duty for failure to 
safeguard (b)(6) 

b. The Government has provided the defense with notice of its intention to call Col. 
Lorenz as an expert witness in the Law of War and Operational Law. 

c. In various Court pleadings and oral argument, Government counsel has stated that 
the testimony of Col. Lorenz will be used to establish that Major Paulus had a 
duty under various Geneva Conventions to provide safe keeping and medical care 


for (b)(6) 


Laxey (4 
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d. The Court has taken judicial notice of the alleged applicable Geneva Conventions 


and one implementing DOD Directive. 
(3) Law: 


Military Rule of Evidence 702 provides an expert witness may testify concerning an opinion if it 
would be helpful to the fact finders. The rule requires that: 

a. the testimony is based upon sufficient facts or data 

b. the testimony is the product of reliable principles or data and 

c. the witness has applied the principles and methods reliably to the facts of the 

case. 

Military Rule of Evidence 704 provides that expert testimony “in the form of an opinion or 
inference otherwise admissible is not objectionable because it embraces an ultimate issue to be 
decided by the trier of fact.” However, the courts have held that MRE 704 “does not permit the 
witness to testify as to an opinion concerning the guilt or innocence of the accused or to state 
legal opinion.” United States v. Benedict. 27 MJ 253, 259 quoting Analysis to Mil. R. Evid 704 


(emphasis in original.) 


(4) — Discussion: 
The Military Judge should rule the testimony of Col. Lorenz inadmissible. The Government 


is offering the testimony of Col. Lorenz as a legal expert. Therefore, any opinions he gives will be 


Page 2 of 4 es byaav 
| yee eM 


© 2 


legal opinions. As such opinions are inadmissible, his testimony should be ruled inadmissible. 


Benedict, supra. 


(5) Relief Requested: 


The defense respectfully requests the Military Judge rule Col. Lorenz’s testimony inadmissible 


for the reason stated herein. 
(6) Evidence: 


a. Bill of Particulars 
b. Charge Sheet 
c. CV of Col. Lorenz 


d. Synopsis of Expected Testimony 


(7)  QOral Arguments: 


The defense requests oral arguments. 


Respectfully, 


uphited 


Date: August 26, 2004 
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A true copy of this motion was electronig4lly served on Trial Counsel on this 26" day of August 


2004. 
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CURRICULUM VITAE August 4, 2003 
NAME: (b)(6) 
DEGREES: Doctor of Medicine, M.D, 


Doctor of Jurisprudence, J.D. 


MAILING ADDRESS: 


(b)(6) (b)(6) 
Preferred: (Home) 


Altermate: Beirne, Maynard & Parsons, L.L.P. (Law Firm) 713-623-0887 
1300 Post Oak Blvd., Suite 2500 
Houston, Texas 77056-3000 


Alternate: Christus St. Joseph (Hospital) 713-756-5644 
1919 LaBranch 
Houston, Texas 77002 
PAGER NUMBER: 281-725-2722 
DATE OF BIRTH: (b)(6) 
PLACE OF BIRTH: 
UNDERGRADUATE EDUCATION: Jesuit High School, New Orleans, Louisiana, 
1947 - 195] 
Loyola University of South, New Orlcans, Louisiana, 
1951 - 1953 
POSTGRADUATE MEDICAL EDUCATION: Louisiana Statc University, School of Medicine, New 


Orleans, Louisiana, M.D. Degree, 1957 


BOARD CERTIFICATION: Diplomate, American Board of Pathology 
Clinical Pathology and Anatomic Pathology, 1962 
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PAST MEDICAL POSITIONS: Teaching Fellow - Columbia University, 
College of Physicians and Surgeons, 
New York, New York, 1958 - 1959 


Resident in Pathology - Gorgas Hospital, 
Canal Zone, Panama, 1959 - 1960 


Research Fellow in Pathology - Louisiana State 
University, School of Medicine, 1960 - 1962 


Chief of Laboratory Service, U.S. Naval Hospital, U.S. 
Naval Academy, Annapolis, Maryland, 1962 - 1964 


Staff Pathologist, Spohn Hospital, 
Corpus Christi, Texas, 1964 - 1965 


Staff Pathologist, Driscoll Children’s Hospital, 
Corpus Christi, Texas, 1964 - 1965 


Consultant Pathologist, U.S. Naval Hospital, 
Corpus Christi, Texas, 1964 - 1965 


Staff Pathologist, The Methodist Hospital, 
Houston, Texas, 1966 - 1970 


Chicf Deputy Medical Examiner, Clark County, Nevada 
(Las Vegas), 1965 - 1966 


Pathologist, Diagnostic Center Hospital, 
Houston, Texas, July, 1966 - March 199) 


PRESENT MEDICAL POSITIONS: Assistant Professor Pathology (Clinical), 
Baylor University College of Medicine, Houston, Texas 


Honorary Staff, Department of Pathology, 
Diagnostic Center Hospital, Houston, Texas 


Courtesy Staff, Department of Pathology, 
St. Mary's Hospital, Port Arthur, Texas 


Active Staff, Department of Pathology, 
St. Joseph Hospital, Houston, Texas 


Active Staff, Department of Pathology 
Bellaire Medical Center, Houston, Texas 
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PROFESSIONAL MEDICAL SOCIETIES: 


POSTGRADUATE LEGAL EDUCATION: 


BAR MEMBERSHIPS: 


PAST LEGAL POSITIONS: 


PRESENTLEGAL POSITIONS: 


PROFESSIONAL LEGAL SOCIETIES: 


Alpha Omega Alpha, Louisiana State University, 
School of Medicine, 1957 


Texas Society of Pathologists 
College of American Pathologists 
Harris County Medical Society 
Texas Medical Association 
American Medical Association 


University of Houston, Bates College of Law, 
Doctor of Jurisprudence, 1969 


Admitted to the Texas State Bar - 1969 

U.S. District Courts - Southem District - 1970 

Fifth Circuit Court of Appeals - 197] 

Supreme Court of the United States - 1972 

Of Counsel, McFall & Sartwelle, P.C., Houston, Texas, 
May 199} -- March 1994 


Parmer, Sartwelle & Radelat, L.L.P., Houston, 
Texas, March 1994 ~ December 1998 


Adjunct Professor of Law, 


University of Houston Law Center, Houston, Texas 
September 1988 - September 1995 


OfCounsel, Beime , Maynard & Parsons, L.L.P. , Houston, 
Texas, December 1998 - Present 


Houston Bar Association 


Texas Bar Association 
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PAST MILITARY POSITIONS: Chief of Laboratory Service, U.S. Naval Hospital, 
U.S. Naval Academy, Annapolis, Maryland, 1962 - 1964 


Special Training, Submarine and Diving Medicine, U.S. 
Navy 


Senior Medical Officer, U.S. Naval Reserve, 
Houston, Texas 


Campus Liaison Officer, 
Baylor College of Medicine 


PRESENT RANK: Captain, Medical Corps, U.S. Naval Reserve, Retired 
POLITICAL AND COMMUNITY Past President, Tara Oaks Property Owners’ 
RESPONSIBILITIES: Association, 1967 - 1970 


Alderman and City Councilman, 
City of Hunters’ Creek Village, 1970 - 1972 


Vice-President, Famham Park Home Owner’s 
Association, 1996-2000 
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FM 2BN25MAR//S2// ; 

TO CG 18° MAR DIV//G2// Dec lassitts.0 a3 Ave, otf 
INFO 

402" CAG Battalion Cot M.C. Lodscy 


SUBJ: 2BN25MAR INTSUM FOR 05 JUNE 03 


GRR 2x 20Hrs. Possible member of the Black Flag group who admitted to 
elng present for the attack on the 507° gied in custody from an apparent heart 


attack. Report of former Fedayeen and Ba’ath Party members meeting in An 
Nasiriyah to plan attacks against US/Coalition forces. New information on 
Iraqis with suspected involvement with the torture of US POWs from the 507%. 
Possible location of the 3 of diamonds, Muhsin Khadr ((Al-Khafaji)), west of Al 
Gharraf, I2. 


(U) GROUND (Friendly): 2BN25MAR forces are conducting Phase Iv ops in Dhi Qar 
Province. 


1 RED soars OF ENEMY SITUATION: 


An Nasiriyah/Sug Ash Shuyukh (Southern Sector) : 


1. (CIR-TFT-M17-03-156) Source identified detained Iraqi citizen as (b)(6) 


(b)(6) WAS THE LEADER OF THE BA'ATH PARTY FACTION ALSO 
KNOWN AS THE BLACK FLAG DURING THE REIN OF SADDAM ((HUSSEIN)). ON 23 MARCH 
2003, (b)(6 KILLED, AT LEAST ONE AMERICAN SOLIDER IN THE AMBUSH ON THE 


507TH CONVOY. NAIM DIED FROM NATURAL CAUSES (DIAGNOSED AS A HEART ATTACK) AT 
0521302JUN03 WHILE IN CUSTODY AT THE WHITEHORSE DETENTION FACILITY. 


2BN25MAR Assessment: This report corroborates previous reporting of the (b)(6) 


family’s involvement in the attack on the 507% and their roles within the 
Ba‘ath Party and Fedayeen. 


An Nasiriyah (Central Sector): 


2, A. (CIR-TFT-M17-03-155) ON 04 JUNE 2003, BETWEEN 2030 LOCAL AND 2145 LOCAL, 
A GROUP OF FORMER MEMBERS OR THE BA'ATH PARTY AND THE SADDAM FEDAYEEN MET IN A 
PRIVATE RESIDENCE IN AN NASIRIYAH, IZ. THE RESIDENCE IS OWNED BY OMAR 
((SADUN)) AND IS LOCATED AT (y@) /, BETWEEN TWO 
MADRASAS (SCHOOLS). THE GROUP CONTINUES TO CALL THEMSELVES THE BA'ATH PARTY 
AND HAVE BEEN MEETING TO CREATE AN UPRISING AGAINST U.S. FORCES. THE BA'ATH 
GROUP WAS CREATED BY ABDULLAH ((FUDTHE)) AND IS NOMINALLY LEAD BY ( (SADUN) ) 
WITH ((FUDTHE)) IN OVERALL COMMAND. THE BA'ATH GROUP IS RECRUITING FROM THE 
POORER CITIZENS OF AN NASIRIYAH, IZ TO INCREASE THEIR OPERATIONAL STRENGTH 


THE BA'ATH GROUP HAS OFFERED 250,000 IRAQI DINARS TO ANY INDIVIDUAL ABLE To 
ENGAGE ANY U.S FORCES. 


2. B. (CIR-TFT-M17-03-158) SIMIR MOHAMMED ((ALI)), ALI ( (JUNIE) ) » AND HALAL 
((AGAL)) KILLED AN AMERICAN POW, CAPTURED ON 23 MARCH 2003. THEY KILLED THE 
AMERICAN POW IN A GARDEN BEHIND THE EDUCATIONAL BUILDING ON HABUBI STREET, AN 
NASIRIYAH. SOURCE PROVIDED DETAILED DESCRIPTIONS OF WHERE THESE INDIVIDUALS ARE Y 
LOCATED (SEE CIR). 4 
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2BN25NAR Agsessment: There has been multiple reporting on Abdullah Fudthe 
returning to An Nasiriyah. It i&likely that he is working with the (b)(6) 

family to reorganize the former Ba’ath Party members and Fedayeen remaining in 
the area. 


Qa'lat Sukkar/Ash Shatrah (Rt 7 corridor) (Northern Sector): 

ae nD a 
3. A. (CIR-TFT- M17- 03- 157) MUHSIN KHADR ((AL-KHAFAJI)) IS CURRENTLY IN A SMALL 
VILLAGE WEST OF AL GHARAF, IZ //UTMCOORD: 38RPV185635// CALLED JESER SHEBEBI. 
(FIELD COMMENT - RO BELIEVES THIS VILLAGE IS ACTUALLY NAMED SHABIBAN 
/Rotfitoerp: 38RPV0%5590//. HE IS STAYING IN THE HOME OF HIS COUSIN, NAME 
UNKNOWN, WHO IS A MEMBER OF THE AL-KAFAJI TRIBE. (SOURCE COMMENT - I THINK HE 
WILL LEAVE IN THE NEXT TWO OR THREE DAYS) . 


3: 8s (2/25 Sitrep) At approx. 050630zJun03, E Co. apprehended Sheik Rasheed 
from Ad Dawaya. (b)(6 is a religious leader within Ad Dawaya that has 
been using his position to make false statements about US/Coalition forces. He 
is believed to have strong ties with SCIRI and is a strong advocate of the 
Islamic fundamentalist movement. The sheik has also made public anti-us 
statements using the PA system at the town mosque. He has taken over the 
former city council building and claimed it for his party. During E Co.’s 
extraétaeamtgragi males with AK-47s fired at the Marines. The fire was 
ineffective and no Marines were injured. 2 Marines returned fire with possibly 
1 KIA and 1 WIA. Later in the day, there was a protest held at the Ash Shatrah 
city council . There were 200-300 people protesting for the release of the 
sheik. ‘They also had a coffin that reportedly had the 1 KIA from the earlier 
engagement. The crowd was dispersed by the Ash Shatrah city council. 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 

) 
UNITED STATES ) GENERAL COURT-MARTIAL 

) 

v. ) 

) DEFENSE MOTION FOR 
CLARKE A. PAULUS ) APPROPRIATE RELIEF 
(b)(6) ) (Motion in Limine to Exclude 404(b) 
Major ) Evidence) 
U.S. Marine Corps 0 ) 

) 


SD ESE Se are NE 
1._Nature of Motion. Pursuant to Rule for Courts-Martial 906(b)(13) and Military Rules of 
Evidence 404(b), this is a defense motion in limine to suppress the use or introduction of any 
evidence by the government to imply or attempt to show that Major Paulus witnessed Lance 
Corporal (b)(6) 9+ any other Marine hit, kick or punch (b)@6) during his 
indoctrination to Camp Whitehorse on 3 June 2004. 

2. Summary of Facts. The defense received the government’s notice of witnesses, exhibits, 
admissions and MRE 404(b) in subject case on 7 April 2004 (Encl. 1) for this motion. The 
relevant portion of government’s notice reads: 

“3. The government intends to introduce the following admissions made by the accused or 


the accused’s co-conspirators: 


a. None is known to the government at this time, but prompt notice will be given if and 
when such evidence is learned by the government.” 


_ To date, the government has not provided any notice of intent to offer MRE 404b evidence. 


3. Discussion. 
The government may intend to introduce Major Paulus’ statements to attempt to establish 
that Major Paulus was present when Lance Corporal (by) hit, kicked and punched (b)(6) 


(b)(6) as a way to show his motive to assualt, maltreat, and willfully be derelict in his duties. 
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This potential evidence is impermissible character and propensity evidence, and does not fit into 
M.R.E. 404(b) exceptions. The burden is on the prosecution as the proponent of the evidence to 
establish admissibiltiy. Evidence of other crimes, wrongs, or acts is not admissible to prove the 
character of a person in order to show that the person acted in conformity therewith. M.R.E. 
404(b); see also M.R.E. 401 and 402. It may however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. Under M.R.E. 404(b), the "sole test... is whether the evidence of the 
misconduct is offered for some purpose other than to demonstrate the accused's predisposition to 
crime and thereby to suggest that the factfinder infer that he is guilty, as charged, because he :s 
predisposed to commit similar offenses.” See United States v. T. hompson, 30 M.J. 99 (CMA 
1990), citing, United States v. Castillo, 29 M.J. 145 (CMA 1989). In essesence, MRE 404(b) is 
simply a specialized rule under the relevancy section of the Military Rules of Evidence. 
Accordingly, as with any relevancy determination under MRE 401, counsel offering extrinsic 
offense evidence must show: 

(1) the consequential fact to which the proffered extrinsic evidence is directed; 

(2) establish the extrinsic offense and the accused's connection with it; and 

(3) articulate the evidentiary hypothesis by which the consequential fact may be inferred 
from the proffered evidence. Huddleston v. United States, 485 U.S. 681, 108 S.Ct. 1496 (1988). 

In addition to having a proper purpose, the proffered evidence must meet the standards of 

Mil. R. Evid. 104(b), 401, and 403. To be admitted, evidence must tend “to make the existence 
of any fact... more probable or less probable than it would be without the evidence.” Mil. R. 
Evid. 401. Mil. R. Evid. 404(a) is a limitation on the admissibility of character and propensity 
evidence. The Court of Appeals for the Armed Forces has “consistently stated that evidence of 


uncharged bad acts may not be introduced solely to show that an accused has a propensity to 
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commit crimes of the type charged.” United States v. Morrison, 52 M.J. 117, 121 (C.A.AF. 


1999)(citations omitted). 

Here, the prosecution does not allege that it is a “crime” or “wrong” for Major Paulus to 
be present during some portion of (p)6) + indoctrination into Camp Whitehorse. Mil. R. Evid. 
404(a)’s proscription is not limited to crimes or wrongs, but includes all “acts.” The proscripticn 
extends to “[A]ny extrinsic activity which tends to reflect adversely on an accused.” United 
States v. Woodyard, 16 M.J. 715, 718 (A.F.C.MLR. 1983) (citations omitted). 

The “other acts” in the instant case are not charged and as such, they should be considered 
separate from the charged assault, maltreatment and dereliction of duty allegations for the 
purpose of MIL. R. Evip. 401, 402, 403, and 404. Additionally, the probative value of the 
evidence of other crimes or bad acts to show motive or intent must not be substantially 
outweighed by its unfair prejudicial effect. M.R.E. 403; see also U.S. v. White, 23 M.J. 84 
(C.M.A. 1986); U.S. v. Mirandes-Gonzalez, 26 M.J. 411 (C.M.A. 1988). 

Under both the relevancy and prejudicial effect analysis, the government should be 
precluded from presenting extrinsic offense evidence of Major Paulus’ presence during Lence 
Corporal (b)(6) indoctrination of (b)(6) The only arguable basis for 
admissibility of such evidence under MRE 404(b) is the motive exception. This exceptior., 
however, has no applicability to this case. Such an argument is pure speculation and unsupported 
by any evidence suggesting such a motive existed on Major Paulus’ part. Admitting such 
evidence would almost certainly create an atmosphere in which the members would consider 
Major Paulus to be a “bad person” and therefore more likely to have committed the charged 
offenses. The prejudice to Major Paulus would be virtually insurmountable, regardless of any 


curative instruction the military judge may attempt to use. 


a Tate Bie Bea ire es xx 5 V t 
Page 3 of 4 Eee = oo 


@ 2 


4. Relief Requested. The defense respectfully requests that the Court suppress any prior acts of 


Major Paulus not directly related to the charged offenses during the government's case-in-chief, 


5. Evidence. The defense may present documentary evidence in support of this motion. 


6. Oral Argument. The defense desires to make oral argument on this motion. 


oo 
on 
/ | ape 
J. F. JAPSER 


Captain, U.S. Marine Corps 
Detailed Defense Counsel 
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CERTIFICATE OF SERVICE 
A true copy of this motion was electronically served on Trial Counsel on this 26" day of August 


2004. 
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GENERAL COURT-MARTIAL 
UNITED STATES MARINE CORPS 


SIERRA JUDICIAL CIRCUIT 
ee 
UNITED STATES ) 
) DEFENSE MOTION FOR 
v. APPROPRIATE RELIEF 
BOSE Bah AULUS } UNREASONABLE MULTIPLICATION 
MAJOR ) OF CHARGES 


U.S. MARINE CORPS Renee een 


Ss, 


1. Nature of Motion. This is a motion for appropriate relief for unreasonable multiplication of 


charges. 


2. Summary of Facts. Enclosure (1) are the charge sheets in this case. Enclosure (2) is the bill 
of particulars for the Article 92 dereliction of duty charge. 


3. Discussion. 


R.C.M. 907(b)(3)(B) provides guidance for motions of multiplicity. This rule should 
properly guide a motion for unreasonable multiplication. Unless otherwise provided in this 
[Manual for Courts Martial], the burden of proof...shail be by a preponderance of the evidence. 
RCM. 90S(c)(1). 

Absent exigencies of proof problems, “what is substantially one transaction should net be 
made the basis for an unreasonable multiplication of charges against one person. R.C.M 
307(c)(4), discussion. The impact of multiplicity is that it may lead to multiple sentences for the 
same offense and that it may lead a jury to believe that the defendant has committed not one bu: 
ees crimes. United States v. Teters, 37 M.J. 370 (C.M.A. 1993). The impact of multiplicity 
and unreasonable multiplication of charges are similar, however the Jegal definition is not. The 


court has since made clear the distinction and has asserted the significance of unreasonable 
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multiplication of charges. Important recent case law provides the conceptual framework for a 
discussion of multiplicity and unreasonable multiplication of charges. See, e.g., US. v. Quiroz, 
52 M.J. 510 (N.M.Ct. Crim. App. 1999), citing, U.S. v. Joyce, 50 M.J. 567 (N.M.Ct.Crim.App. 
1999). In Quiroz, appellant was charged with disposing of C-4 by selling and also of 
possessing/selling/transporting C-4 , under Article 108 UCMJ and 18 U.S.C. respectively. Id. 
The court ordered the two charges consolidated into a single charge under Article 134 UCM]. 
Id. However, the simple fact that appellant was charged under two statutes was not the sole basis 
for the court’s finding of unreasonable multiplication of charges. Jd. 

The Quiroz Court outlined a multi-factor test to determine whether charges have been 
unreasonably multiplied. Id at 608. Trial courts should consider: (1) Is each specification 
aimed at distinctly separate criminal acts? (2) Does the number of specifications misrepresert or 
exaggerate the accused criminality? (3) Does the number of specifications unfairly increase the 
accused's punitive exposure? (4) Is there any evidence of prosecutorial overreaching or abuse i 
the drafting of the charges? The list is not exclusive. Jd 
In sum, the Quiroz court took specific steps to establish a “Framework for Addressing 
Unreasonable Multiplication of Charges.” Id. This legal framework describes an analysis. which 
judges and counsel should follow to determine unreasonable multiplication of charges. 

From the outset, the defense wishes to make clear that we do not allege prosecutorial 
misconduct or abuse in the subject case. We do, however, allege that the answers to remaining 
Quiroz unreasonable multiplication questions will lead this Court to conclude there has been an 
unreasonable multiplication of charges. Clearly, several of the charges and specifications in this 
case represent an unreasonable multiplication of charges. All charges and specifications arise 


from a connected chain of events, taking place over a relatively short period of time as it relates 
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{0 (b)(6) allegedly being assaulted and left lying naked for 10 hours without 
proper medical care. As evidenced in the government’s own bill of particulars (Enclosure 2). the 
Article 92 charge for willful dereliction of duty is unreasonably multiplied with both the Article 
93 maltreatment charge and the Article 128 aggravated assault charge. Based on the unity of 
time and chain of events, the government admits in their bill of particulars that “all of these 
violations are encompassed in the dereliction of duty charge.” Since the Article 92 dereliction 
of duty charge covers all of Major Paulus’ alleged misconduct and the fact that both the Article 
93 and Article 128 charges are not aimed at distinctly separate criminal acts, they are definitively 


unreasonably multiplied and must be dismissed as a matter of law. 


4. Relief Requested. Defense requests that the Court dismiss the multiplicious and unreasonably 
multiplied charges outlined above. 

5. Evidence. The defense respectfully asks the Court to consider the motion, the charge sheets 
and the bill of particulars in the subject case. 


6. Oral Argument. The defense requests oral argument on the motion. 


a3 o00 aes De ce Sse 
Date a4, 4 T.F. JASPER 


Captain USMC 
Detailed Defense Counsel 


A true copy of this motion was electronically served on Trial Counsel on 23 Aug 04. 


Date T.F. JASPER 
Captain USMC 
Detailed Defense Counsel 
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STATEMENT 


Place © Crowne Plaza Hotel Kuwait City. Kuwait 
Date <: June 16, 2003 


(b)(6) 
ZL (b)(6) make the following free and voluntary statement to -(b)(6) 
: know to be a Special Agent of the United States Naval Criminal Investigative Service. I 
statement of my own free will and without any threats made to me or promises extended. 


understand that this statement is given concerning my knowledge of the death of (b)(6) 
(b)(6) 


whom | 
make this 


I fully 


“T have been advised of my article 31B rights and understand those ri 
those nghts, enclosure (1) pertains (b)(6) 
b)(6 ; 
i describe myself as a | (b)(6) 
(b)(6) ; oe 
the United States Marine Corp as member of the 2/25 Marine orps 
is amember of the guard force at the White Horse detention facility 
es the 05Jun03, I reported to my shift. which operates from 1600 to 2400 hours, however my section 
which includes Sgt (b)@6) _ and myself worked the first half of the shift, 
1600 to 2000 hours. Upon reporting to the shift, we learned that Enemy Prisoner of War (EPW) 


(b)(6) had deficated on himself. I was instructed to go into the cell area and get him 
out. I entered the cell with LCPL (b)(6) 


(b)(6) : ‘s cloth} 
I observed - (p)6) lying on the floor and his clothing was s 
to get up using Arabic word "GUUM" (phontic) that means 


would not get up. While telling him to get up I gave him three kicks to the thigh area. I remember the 
smell was over powering. L (b)(6) went to get masks to help reduce to odor. While LCPL. 


(b)(6) went to get the maskes, I grabbed (b)(6) ; by the his clothing and dragged him away 

his onginal site. As I dragged him to another location the soiled clothing left a trail of defication. aat AT 
pile new locitioniG he ceh ,I got (b)(6) up on his feet by myself again repeating the word (b)(6) 
"Guu several ines: assisted him by grabbing one of his elbows, I struck him in the stomach 

area with my fist once” T then eebbed Ris ote er ar ae truck (b)(6) stood 
momentarily hunched forward. I left him alone to get better instruction on what to do next. As] 


walked away from (b)@6) , he fell forward into the constatina wire and put his hands out to 
grab a ledge area on the other side of the wire. I moved toward him and observed 
constatina wire in both hands. I told the interpreter, Set! (b)(6) who was now present to tell EPW 
(b)(6) to let go of the wire. I do not believed (b)(6) understood the interpreters command 
to release the wire, because I told him in english to let go of the wire. I then grabbed one of his hands 
pulled it off the wire, and then I remove the other hand. Once his hands were free from the wire, ] 
pulled him away from the wire using his shirt or outer clothing and pulled him into the center of the 
cell area, where he laid. )@) 

(b)(6) _ . 

At this time, a remember someone giving an order to remove the clothing from (b)6)__ 


' permenant 2) 4 
” (6)(6) and myself began to rip the clothing off of @y@) 


ghts, and I have freely waived 


I am currently on active duty with 
Reserve Unit. My current duties 
in Iraq (b)(6) 


poil from the defication. I told him 
get up. I said this a couple of times and he 


he was holding the 


Upon getting (b)(6) 
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NCIS 5580/26 (2/1999) 


(b)(6) Ga 


clothing off of him (6)(6) took it to the burn pit because the clothing was useless. At this 
point I am the only person in the divided half of the cell area with 1imy6) a 
b)(6 
; me told by Major PAULUS, Officer in Charge of White Horse, said get him out of there. EPW 
'(b)6) 1s now nude and his defication has raisen above his waist to the chest area, hands, legs, ankles 
and forearms. I attempted to lift him by his shoulders, but my hands were slipping because of sweat 
coming from me and him. J was wearing black leather gloves, but they had no enpping power. I 
attempted to do this several times but could only move him a few inches at atime. I became so focus 
on getting out of the cell, I do not recall any one giving any orders, but I did grab him about the head 
and neck area. I place one hand behind his head and the other under his chin. I began to drag him out 
of the cell are, pulling him towards me as I back out of the cell. (b)@) did not assist or aid in 
getting him out cell. On three occasions I had to stop and rest and regnp him. When I would Tegrip, I 
would again take him by the head and chin area. I dragged him about 15 to 20 feet, until I get to 
entrance of the cell, where LCPL (b)¢6) began to assist by grabbing his the EPW's feet, but could 
not because his skin was slippery from his detication. (b)(6) 
(b)(6) 
LCPL (6)(6) and I continued to work to get (b)(6) out the cell area into the recreation cell 
area. I continued pull/drag (b)@) out with LCPL (6) trying to lift the legs but could 
not because of the continue of EPW'S skin from the defication. We finally go (b)(6) to the 
edge of the concrete edge of the building that would drop off to the ground. I stopped to figure away 
to get him to the ground, I cradled his head in the crease of my elbow, with my other hand under his 
chin and pulled/ dragged him to the ground. I would say the distance from the top of the concrete to 
the ground wound be a one foot drop. Once I dragged himvin the rec cell I observed him move from 
his back to one of his sides i also heard him mumbling something in RfeBiS.Then one of the EPWs 
(b)(6) -, Was assigned to clean him. I observed the cleaning and it was not rough, the Iraqi male just 
washed him down with water and a brush.:(b)(6) 
(b)(6) 
1 would describe (b)(6) a large man weight over 200 
from the cell he was dead weight. (b)(6) 


pound, and during the removing of him 


(b)(6) 
This statement , consisting of this page and one other typed by Special Agent (b)(6) 
information we have discussed. I have read and understand the above statement. I haveb 


Opportunity to make any and all changes and corrections I desired. This statement is true 
to the best of my knowledge and belief. (b)(6) 


31s based on 
een given the 
and correct 


(b)(6) 


Date Tim 
Sworn to and subscribe before me this 16th day of June 2003, at the Crowne Plaza Hotel, Kuwait City 
Kuwait. 
(b)(6) 


AUTH: SECNAVINST 5520.3B OF 04JANO3 
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UNITED STATES MARINE CORPS 
Legal Services Support Section 
1°* Force Service Support Group, MarForPac 
Box 555606 
Camp Pendleton, California 92055-5607 


5800 
TC/LIF 
7 Apr 04 
From: Trial Counsel 
To: Detailed Defense Counsel 


Subj: NOTICE OF WITNESSES, EXHIBITS, ADMISSIONS AND MRE 404B ICO U.S. v. 
MAJOR C.A. PAULUS (b)(6) USMC 


Ref: (a) RCM 701, MCM 2002 


1. The purpose of this letter is to give the defense notice of those 
witnesses, exhibits, admissions made by the accused and MRE 404b evidence 
that the government intends to introduce at trial ico Major Paulus per 
reference (a). 


2. The government intends to call the following witnesses at trial: 


a. Lieutenant Colonel (b)(6) ~ It is expected she would 
testify consistent with her Article 32 testimony. Her CV and contact 
information has been previously provided. 


b. Commander (b)(6) - It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


c. Lieutenant Commander (b)(6) - It is expected he would 
testify consistent with his Article 32 testimony. His contact information 
has been previously provided. 


d. Major (b)(6) - It is expected he would testify consistent 
with his Article 32 testimony. His contact information has been previously 
provided. 
e. Staff Sergeant (b)(6) ~ It is expected he would 
testify consistent with his Article 32 testimony. His contact information “~ 
has been previously provided. \ > 
f. Staff Sergeant (b)(6) ~ It is expected he would testify ”| 
consistent with his statements to NCIS. The government intends to depose — 4 


of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


this witness at a later date. The government will give the defense notice ar Ly 
Se! 


g. Staff Sergeant (b)(6) - It is expected he would testify es 
consistent with his Article 32 testimony. His contact information has been x 
previously provided. = 

h. Sergeant (b)(6) - It is expected he would testify consistent “A 
with his Article 32 testimony. His contact information has been previously = 
provided. = 

< 

i. Sergeant (b)(6) It is expected he would testify 


consistent with his statements to NCIS. The government intends to depose 
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this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


j. Sergeant (6)6) ~ It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


k. Sergeant (b)(6) ~ It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


1. Sergeant (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


m. Corporal (6)(6) It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


n. Hospitalman Third Class (b)(6) ~ It is expected he would 
testify consistent with his Article 32 testimony. His contact information 
has been previously provided. 


o. Hospitalman Third Class (b)(6) = It is expected he would 
testify consistent with his statements to NCIS. The government intends to 
depose this witness at a later date. The government will give the defense 
notice of the time, date and place of deposition at a later date. The 
contact information for this witness has been previously provided. 


p. Corporal (b)(6) ~ It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 


of the time, date and place of deposition at a later date, The contact 
information for this witness has been previously provided. 


q. Lance Corporal (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 


of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


r. Lance Corporal (b)(6) ~ It is expected he would testify . 
consistent with his statements to NCIS. The government intends to depose | 
this witness at a later date. The government will give the defense notice JI 
of the time, date and place of deposition at a later date. The contact «Ki 
information for this witness has been Previously provided. | A 

br 

s. Lance Corporal (6)(6) It is expected he would testify oS = 
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this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


u. Lance Corporal (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


v. Lance Corporal (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


w. Lance Corporal (b)(6) , It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


x. Lance Corporal (b)(6) It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


y- Lance Corporal (b)(6) It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


z. Lance Corporal (b)(6) It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


aa. Lance Corporal :(b)(6) ~ It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later.date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


bb. Lance Corporal (b)6) " It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


cc. Lance Corporal (b)(6) ~ It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


It is expected he would testify 
The government intends to depose 


dd. Lance Corporal (b)(6) 


consistent with his statements to NCIS. 
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this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


ee. Private First Class (b)(6) ~ It is expected he woulda 
testify consistent with his statements to NCIS. The government intends to 
depose this witness at a later date. The government will give the defense 
notice of the time, date and place of deposition at a later date. The 
contact information for this witness has been previously provided. 


ff. Private First Class(b)(6) It is expected he would testify 


consistent with his Article 32 testimony. His contact information has been 


previously provided. 


gg. Mr. (b)(6) -~ It is expected he would testify concerning 
the tests he performed on the samples from (b)(6) His contact 
information was previously provided. 

hh. NCIS Agent (b)(6) - It is expected he would testify about 
the NCIS investigation he conducted to include the demonstration he 
observed Lance Corporal -(b)(6) perform on NCIS Agent (b)(6) His contact 


information was previously provided. 


ii. NCIS Agent (b)(6) - It is expected he would testify about the 
demonstration Lance Corporal (b)(6) . performed on him as to the carry 
Lance Corporal (b)(6) performea ON (b)6) He can be reached at 
(760) 725-5158. 


3}. NCIS Agent (b)(6) - It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 


previously provided. 


kk. Government intends to produce an expert in the field of 
International and Operational Law to discuss the duty imposed by law for 
the proper treatment and handling of EPWs and detainees. This individual 
has not been identified by the government at this time but prompt notice 
will be given once the identity of this individual is learned. 


ll. Major (b)(6) - It is expected he would testify consistent 
with his statements to NCIS. The government intends to depose this witness 
at a later date. The government will give the defense prompt notice of the 
time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


3. The government intends to introduce the following exhibits: 


a. OQR of accused - Previously provided; 


b. Statement of the accused as given to Major (b)(6) and made a 
part of his investigation - Previously provided; 


c. Statement of the accused as given to NCIS Agent (6) 
Previously provided; 


d. Photos of (b)(6) taken at autopsy - Previously provided; 


e. Photos of (b)(6) taken before autopsy - Previously provided; 


Photos taken of Camp Whitehorse detention facility - Previously 


provided; 
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g. Diagram of Camp Whitehorse detention facility - Similar to one 
used at Article 32; 


h. Diagram of detainee cell at Camp Whitehorse ~ Similar to the one 
used at Article 32; 


i. Report of autopsy for (b)(6) » - Previously provided; 

j. Autopsy protocol for (b)(6) - Previously provided; 

k. Certificate of death for (b)(6) - Previously provided; 
1. Toxicology Report for (b)(6) 1 ~ Previously provided; 


m. 2/25 ROE Card - Previously provided; 
n. 2/25 SOP - Previously provided; 
oO. Rights advisement and waiver form of accused; 


p. Camp Whitehorse detention facility logbook entries for 3 to 6 
June 2003. 


q. Photos of the unearthing of (b)(6) body - Previously 
provided. 


4. The government intends to introduce the following admissions made by 
the accused or the accused's co-conspirators: 


a. All statements as addressed during the Article 32 and as 
indicated in the NCIS investigation. 


5. The government intends to introduce the following evidence under MRE 
404b: 


a. None is known to the government at this time, but prompt notice 
will be given if and when such evidence is learned by the government. 


6. The government reserves the right to modify, add or delete from what is 


described above. If the government learns of additional evidence that it 
would like to introduce at trial it will give the defense prompt notice. 


/S/ 
L. J. FRANCIS 
Major i ! 
U.S. Marine Corps : 
Copy to ar 
File =| Ga 
beg 


CERTIFICATE OF SERVICE 


I hereby certify that on 7 April 2004, via electronic Mail, a copy 
of this notification was served on the detailed defense counsel in the 


above entitled case. 


/S/ 

L. J. FRANCIS os 
Major eS 
U.S. Marine Corrs = 
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) M.R.E. 410 PROFFER 
(b)(6) 
) 
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Lance Corporal 
(b)(6) 
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Pursuant to the provisions of Military Rules of Evidence 410, by and 
through counsel, Donald Rehkopf, Esq., and Captain Kyle A. Lewis, USMC, the 
accused pending an Article, 32 hearing, makes the following proffer, in 
addition to the informal ones previously submitted, on his personal knowledge 
regarding activities that occurred between 3-6 June 2003 aboard the Enemy 
Prisoner of War detention facility at Camp Whitehorse, An-Nasiriyah, Iraq. 
Under MRE 410, this proffer is offered in consideration for disposition of 
his case in accordance with a potential pretrial agreement. (b)(6 is 
willing to provide further information regarding another sianificant event 
that it is believed directly contributed to the death of (b)(6) 


after entering into an approved pretrial agreement with the convening 
authority. 


i. Observed Strikes on (b)(6) 


While (b)(6) was being processed into the Enemy 
Prisoner of War detention facility at Camp Whitehorse, An-Nasiriyah, Iraq, 
LCp1l (b)(6) witnessed two times when (b)(6) was struck by 


United States militarv personnel. Specifically, in preparation for a full- 
body inspection, (b)(6) was given an order to remove his gown/robe by LCpl (b)(6) 
usina hand and arm gestures, when (b)(6 suddenly arabbed the wrist of LCp) 
(b)(6). While the inspection was taking place, LCp.(b)(6) vas flanked bv HM2 (h\(6) 
and Sgt (b)(6) Sgt (b)(6) stepper forward and slapped awav (b)(6) 

grip on b)(6 wrist. At that time, HM2(b)(@) began to strike ots). On the 
sides of his body and ribcage with closed fists. Sgt (b)(6) also began to 
strike (b)(6 on the side. b)(6) eventually fell to ground on his knees. A 
majority ot the blows were struck by HM2 (b)(6) The blows stopped shortly 
after aye) fell to the ground. 


Later during the in-processing phase at Camp Whitehorse, (b)(6).- was 
ordered to remove his boxer shorts as part of the inspection process. While 


LCp 1 (b)(6) fas using hend_and arm gestures to demonstrate this, b)(6) grabbed 
LCpl wrist. (b)(6) was struck numerous times with closed fists by Sgt 
(b)(6) and HM2 b)(6 until he fell to the ground. LCpi (by@) recalls Sgt 


complaining that he hurt his hand during this incident and that Sgt 
said something about going to medical for the injury. 


2. Observations of (b)(6) Condition 


At oné point during (b)(6) detention on 4 June, LCpl(b)(6) observed 
(b)(6) in a state of bhysical discomfort. Specifically, at about 0700-0730, 
LCpl(py6) noticed mye, lyin~ on the ground in the recreation area of the 
detention faciliitv. LCpl(b)(6) was the guard assigned to watch this area of 
the facility and @)@) - LCpl(by(6) threw a bottle of water towards (b)(6) who 
then picked up the bottle and began to drink. LCp1 (b)(6) then heard we 
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moaning. He entered the recreation yard and tried to ask (b)(6). what was 
wrong, but the language.harrier prevented LCpl (b)(6) From learning anvthing. 

Using his hands, (b)(6) then gestured towaras the left side of his 
ribcage and grimaced. While b)(6) Was still lying on the around, LCeL (b)(6) 
stepped over him and began to getitly probe the sides of (b)(6) chest. This 
produced visible and audible ircications of pain from (b)(6) Approximately 
five minutes later, after LCpl (b)(AVhad returned to his ovér-watch post, Sat 
Pittman walked by the area. LCpl (b)(6) told Sgt Pittman that he thought (p)@6) 
needed to get medical attention. Sgt Pittman said that (b)(6)) had seen 
medical personnel the previous night and that he would see them again later 
that day, and that this was enough. 


3.  Stetements Regarding Log Book Entries 


In the early morning hours of the 6 tune 1h) (h6) was sleeping on the ~ 
roof of the detention facility near SSgt (b)(6) when a Marine came to 
wake the SSgt saying that a prisoner may have died. Having some familiarity 
with First Aid and CPR, LCp1 (p)(6) accompanied the group down to the recreation 
yard area where (b)(6) was lving. LCp1 (b)(6) was the first to inspect the body 
and told SSgt (b)(6) that (b)(6) Was dead. SSgt (py) called 
in HM2 (b\(6), wno conrirmea this. wniie SSgt was making log 
book entries, he made a statement that he was glad he had listed (b)(6) as 
being in “Fair” condition when he checked in, rather than “Good.” ’on many 
occasions, LCpl (py) noted that logbook entries were not made in a timely 
manner by the Marines on duty. Instead, Marines from a following shift would 
have to fill them in at a later time. 
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Donald G, Rehkopf, Jr. 


Civilian Defens@ Counsel 
ee ia 
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le A. Lewis 
Detailed Defense Counsel 
Captain, USMC 
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UNITED STATES MARINE CORPS 
157 MARINE DIVISION (REIN} 
BOX 555380 
CAMP PENDLETON, CA 92055-5380 


EY NOY 2093 


SECOND ENDORSEMENT on DC ltr 5800 Ser DEF/TFJ of 30 Oct 03 
From: Commanding General, lst Marine Division (Rein) 

To: Defense Counsel 

Via: Trial Counsel 


Subj: REQUEST FOR PRESERVATION OF EVIDENCE IN THE CASE OF U.S. v. MAJOR 


CLARKE E. PAULUS U.S. MARINE CORPS 
AO) 
i. Returned. 
2. I have carefully considered your request. Due to the period of time that 


has elapsed from the time of the incident until the present, the value of the 
Whitehorse facility as >. forensic crime scene has little, if any evidentiary 


value. Further, since {b)(6) is a foreign national, we have no centrol 
over his remains. Any tissue, organs, bones ,fivids or any other parts of 
the body or other samples that were taken from (b)(6) relating to the 


autopsy will be preserved. All notes taken by any person in conjuction with 
the investigation is discovery and the responsibility of the trial counsel. 
The Government will continue to comply with all discovery requests and 
nravide any material in its possession to the defense. Additionally, Mr. 

(b)(6) residence is not property within the possession or control of the 
U.S. Government. As such, the Government has no authority or obligation to 
preserve the residence as evidence for trial. 


ULF EN 


By direction 
Copy to: 


DC 
File 
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From: 
To: 


Subj: 


Ref: 


Recommend denial. 


UNITED STATES MARINE CORPS 
Legal Services Support Team E 
Legal Services Support Section 
ist Force Service Support Group, MarForPac 
Box 555607 
Camp Pendleton, California 92055-5607 


IN REPLY REFER TO 


5810 
LSSS/IMC 
3 Nov 03 


FIRST ENDORSEMENT on DC itr PRESERVATION OF EVIDENCE of 30 Oct 


Trial Counsel 


Commanding General, 1°* Marine Division (Rein) 


REQUEST FOR PRESERVATION OF EVIDENCE IN THE CASE OF U.S, 


v. MAJOR CLARKE A. PAULUS, U.S. MARINE CORPS 


(a) R.C.M,. 701, MCM 2002 


material in the possession or control of the Trial Counsel 
available to the defense for inspection. 


CALL 
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1 Pursuant to reference (a), Trial Counsel 
is complying with all discovery rules and will make/provide any 
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HIGGINS, HIGGINS & PAWLAK 


ATTORNEYS AT LAW 
46 WACHUSETT STREET 
WORCESTER, MA 01609 


TELEPHONE:(508) 798-2288 
FACSIMILE:(508) 798-2288 


From: Keith T. Higgins 
To: Commanding Officer, 1** Marine Division, 
Via: Capt. J. McCall, USMC, Trial Counsel 


Subj; REQUEST FOR PRESERVATION OF EVIDENCE ICO OF U.S. V. MAJ, CLARKE A. 
PAULUS, USMC, (b)6) 


1. The defense respectfully requests the government preserve the following evidence: 
The physical detention facility at Camp Whitehorse. 
b. The remains of (b)6) 


c. All tissues, organs, bones, fluids or other part(s) of the body or samples of any part of 
the body taken from the remains of (b)¢6) 


d. All notes taken by any person in connection with the investigation of the death of 
(b)(6) or any other misconduct alleged to have occurred at the 
detention facility at Camp Whitehorse, whether or not such notes have been reduced 
or copied into another form of documentation or recording. 


e. The residence of (b)(6) from which the United States Military detained 
him. 
2. The foregoing request is made to insure that counsel for Maj. Paulus have a fair opportunity 
to investigate this matter in preparation for trial. 
3. A written reply describing in detail what actions have been taken to preserve aforementioned 
evidence is requested. 
4 


. Ifany of the aforementioned evidence has been destroyed, a written response describing the 
manner and date of such destruction is requested. 


5. Time is of the essence in this request. 
a 


Cec Hg 


me Keith T. Higgins 


Copy to: Capt T. Jasper, USMC, Defense Counsel 
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James DiFrancesco 
1413 Research Bivd 
Rockville, MD 20850 
Work Phone (301) 319-1403 
EDUCATION 


Master of Forensic Science, The George Washington University, Washington, DC, January 
2002 


Concentration: Forensic Molecular Biology 


Bachelor of Science, Canisius College, Buffalo, NY, May 2000 
Major: Biology 


WORK HISTORY 


May 2003-Present DNA Analyst, Armed Forces DNA Identification Laboratory , Rockville, 
MD 


October 2001-May 2003 DNA Laboratory Technician, Armed Forces DNA Identification 
Laboratory, Rockville, MD 

October 2000-October 2001 Laboratory Assistant, Armed Forces DNA Identification 
Laboratory, Rockville, MD 

September 1999-December 1999 Evolution, Ecology, and Population Biology Laboratory 
Teaching Assistant, Canisius College, Buffalo, NY 

1998-1999 Research Assistant, Canisius College, Buffalo, NY 


INTERNSHIPS 


July 27, 1999 — August 12, 1999 Erie County Central Police Services- Buffalo, NY. 
PROFESSIONAL ORGANIZATIONS 


American Academy of Forensic Sciences, Trainee Affiliate 
Mid-Atlantic Association of Forensic Scientists, Member 


PRESENTATIONS / ABSTRACTS 


“Operation Iraqi Freedom: Update” Applied Biosystems Human Identification Road Show, 
Bethesda, MD- September 14, 2004. 


Gina M. Sola, Susan E. Welti, James M. DiFrancesco, Timothy P. McMahon, Theodore D. 
Anderson, Demris A. Lee, “Increasing the Efficiency of STR Profiles Through Amplified 
Product Concentration.” American Academy of Forensic Sciences Annual Meeting, Dallas, 
TX- February 18, 2004. 


“Validation of Religene’s Y-Plex 6 Kit.” Armed Forces Institute of Pathology Lecture Series, 
Dart Auditorium, Walter Reed Army Hospital, Washington, DC- January 14, 2004. 


James DiFrancesco, Jennifer O’Callaghan, Whitney Dimling, Susan Jones, Kimberly Murga, 
Demris Lee, Col. Brion C. Smith, and Timothy McMahon, “Validation and Optimization of 
Reliagene’s Y-Plex 6 Kit for Processing Nuclear Case Samples at the Armed Forces DNA 
Identification Laboratory.” 14" International Symposium for Human Identification, Phoenix, 
AZ- September 30, 2003. 


James DiFrancesco, Jennifer Banaag, Demris Lee, Theodore Anderson, and Col. Brion C. 

Smith. “Validation of the Qiagen BioRobot 9604 for the Extraction of DNA from Buccal 

Swabs.” American Academy of Forensic Sciences Annual Meeting, Chicago, IL- February 

20, 2003. . 
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Elizabeth A. Rouse, mp, pvm mret04 
Maiden Name: Elizabeth B. Aldrich 

Military ID: LtCol, USAF, MC, FS 

SSAN: 156-36-3895 

Board Diplomate, The American Board of Pathology 
Certification: 


Anatomic and Clinical Pathology, 21 Sept 2001 


Forensic Pathology, 19 Nov 2001 
Medical Licensure: Virginia (#0101-054497) 


Duty Address: Office of the Armed Forces Medical Examiner, AFIP Annex, 1413 
Research Blvd, Rockville, MD 20850 


Duty Telephone: (301) 319-0000, DSN 285-0000; FAX (301) 319-0635, DSN 285-0635 


Duty Cell Phone: (202) 409-6804 


(b)(6) 
E-Mail: 


Birth Date/Place: 


Spouse/Children: 


Education: 1981 - 1985 Virginia Tech Blacksburg, VA 
BS in Biology 


1984 — 1988  Virginia-Maryland Regional College of Veterinary Medicine 
(Virginia Tech) Blacksburg, VA 


Doctor of Veterinary Medicine (DVM) 
1991 - 1995 Uniformed Services University (USUHS) Bethesda, MD 


Medical Doctor (MD) 
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Aerospace Medicine Primary Course, Brooks AFB, Fall 1999 
Military Training 


Course: Aircraft Mishap Investigation and Prevention Course, Brooks AFB, Spring 


2002 


Professional 2002- present First Chief Deputy Medical Examiner, Office of the 
Armed Forces Medical Examiner, Armed Forces Institute of Pathology 


Training and 
raining an Rockville, MD 


Experience: 


2001-2002 Staff Pathologist and Director of the Autopsy Service, 
Wilford Hall Medical Center; San Antonio, TX 


2001 — present Regional Medical Examiner, Office of the Armed 
Forces Medical Examiner, Armed Forces Institute of Pathology 


2000 ~ 2001 Fellowship, Forensic Pathology, Bexar County Medical 
Examiner's Office, San Antonio, TX 


1995~ 2000 Residency, Anatomic and Clinical Pathology, Wilford Hall 
USAF Medical Center, Lackland AFB, TX 


1989 ~ 1991 Emergency Veterinarian, Emergency Medicine, Surgery and 
Intensive Care, Tidewater Veterinary Emergency Clinic, Virginia Beach, VA. 


41988 ~ 1989 Veterinarian, Small and Large Animal Medicine and Surgery, 
Mathews Veterinary Services, Mathews, VA. 


Military 1984 — 1991 US Army Reserve Medical Service Corps Officer 
Assignments: 


1991 — 1995 Medical Student, USUHS 

1995 — 2000 Pathology Resident, WHMC, Lackland AFB, TX 
2000 — 2001 Fellowship, AFIT civilian sponsored, San Antonio, TX 
2001- 2002 Staff Pathologist, WHMC, Lackland AFB, TX 

2002- present Forensic Pathologist, AF{P, Rockville, MD 
Publications: “Breast Health - Your Decision, An Interactive Educational 


Resource for You and Your Doctor’, contributing author, Dept of 
Defense CD-ROM, 1998. 


Pelletier, J. Peter R., Julie A. Plumbley, Elizabeth A. Rouse, Stephen J. 
Cina, 2000: The Role of Clostridium septicum in Paraneoplastic 
Sepsis. Archives of Pathology and Laboratory Medicine: Vol. 124, No. 3, 
pp. 353-356. 
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Craig Thomas Mallak 
Commander, Medical Corps, United States Navy 
Office of the Armed Forces Medical Examiner 
Armed Forces Institute of Pathology 
Washington, DC 


EDUCATION 


Forensic Pathology Fellowship, Armed Forces Institute of Pathology, 1996-97 

Anatomic and Clinical Pathology Residency, National Naval Medical Center, Bethesda MD, 1993- 
1995 

Anatomic and Clinical Pathology Residency, Naval Hospital Oakland, Oakland, CA 1991-1993 
M.D. Creighton University, 1989 

J.D. Creighton University, 1985 

B.S. Michigan State University, Criminalistics, 1982 


EXPERIENCE 


2002 —Present Armed Forces Medical Examiner, Office of the Armed Forces Medical 
Examiner, Armed Forces Institute of Pathology, Washington, DC 


Serves as the leader of the only Federal Medical Examiner System, Director of the Armed Forces 
Toxicology Laboratory, Armed Forces DNA Laboratory, and Forensic Pathology Fellowship 
Program. Responsible for carrying out the functions mandated by 10 USC 1471 and DoDI 5154.30 


2000 — 2002 Medical Corps Detailer, Naval Personnel Command, Millington, TN 


Responsible for assignment and career management of over 1000 Naval Medical Officers; also 
continued serving as Regional Armed Forces Medical Examiner performing cases worldwide as 
requested by the Office of the Armed Forces Medical Examiner. 


2000-2002 Associate Shelby County Medical Examiner, Memphis, TN 


Served as a part time medical examiner with the Shelby County Medical Examiner’s Office, 20-40 
hours per month. Responsibilities included casework and instruction of pathology residents and 
forensic pathology fellow. 


1997-2000 Regional Armed Forces medical Examiner and Director of Ancillary 
Services, Naval Hospital Okinawa, Japan 


Served as the Medical Examiner for the Pacific region. As Director of Ancillary Services, responsible 
for Laboratory, Pharmacy, Physical Therapy, Radiology, and Laboratory Departments, with a staff of 
200 and annual budget of $10.5 million. 

1990-1991 General Medical Officer, 3d FFSG, Camp Kinser, Okinawa, Japan 


Served a general practitioner to deployed and garrisoned Marines. Supervised 30 Corpsman and 
member of Regimental Battle Staff. 
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PROFESSIONAL LICENSURE 


Medical 
California 
Michigan 
Tennessee 
Florida 
Nebraska 
Legal 
Nebraska 


BOARD CERTIFICATION 


Anatomic and Clinical Pathology, 1995 
Forensic Pathology, 1997 


PUBLICATIONS 


A Unique Intracytoplasmic Inclusion in a Probable Granular Renal Cell Carcinoma Metastasis, Ultrastructural 
Pathology, 19:205-209, 1995 


Atypical Cytomorphological Appearance of Cryptococcus neoformans, Acta Cytologica, 40:2, 363-370, 1996 


A Penny (or Peso) for your Thoughts; An Unusual Intermediate Target, The American Journal of Forensic 
Medicine and Pathology, 19:3, 230-233, 1998. 


A Deadly Anti-SIDS Device, The American Journal of Forensic Medicine and Pathology, 21(1), 79-82, 
2000. 


Saddam's Revenge: A Post-Gulf War Casualty, The American Journal of Forensic Medicine and 
Pathology, 22(1), 43-45, 2001. 


TEACHING APPOINTMENTS 
Clinical Instructor, Uniform Services School of Health Sciences, Bethesda, Maryland, 1993-1997 


Clincal Instructor, George Washington University, Washington, DC, 1995-1997, 2002-present 
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(b)(6) COL, USAF, MC, FS 
(b)(6) 


HQ UNITED STATES CENTRAL COMMAND 
OFFICE OF THE COMMAND SURGEON 
7115 South Boundary Boulevard 
Mac Dill AFB, FL 33621 
Phone (813) 827-6397 (Fax 2129) 
DSN 651-6397 


SIPER. marzouaa@centcom.smil!.mil 


NIPER. marzouaa@centcom.mil 
CIV. (b)6) 


CURRENT ASSIGNMENT 

Jul 02 - Present: - Chief, Medical Security Assistance 
- Armed Forces Regional Medical Examiner, CENTCOM 
HQ USCENTCOM / CCSG, Mac Dill AFB, FL 33621 


Apr 03- Nov 03: - CENTCOM/SG LNO 
Combined Joint Task Force-7 (CJTF-7) and Office of Provisional 
Civilian Authority/ Ministry of Health (OQCPA/MOH), Baghdad, 


Iraq. 
PREVIOUS ASSIGNMENTS 
Jul 98 — Jul 02: Feb 01: 


~ Chairman, Dept. of Armed Forces Medical Examiner 

- Armed Forces Medical Examiner (interim) 

~ Program Director for Forensic Pathology Residency Program 

~ Malpractice Expert Reviewer to the Air Force Surgeon General 
Mar 98: 

~ Chief Deputy Medical Examiner, Operations & Investigations 
Office of the Armed Forces Medical Examiner (OAFME), Armed 
Forces Institute of Pathology (AFIP), Washington, DC 20306 
Jul 98: 

- Chief Deputy Medical Examiner, Education & Research 
OAFME, AFIP, Washington, DC 20306 


Jul. 95 — Jul. 98: - Armed Forces Regional Medical Examiner 
- Forensic Pathology Consultant to the Surgeon General, USAFE 
- Staff Pathologist and Director of Autopsy Services 
Landstuh] Regional Medical Center, Landstuhl, Germany 


(b)(6) 
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Aug. 91 — Jul. 95: 


Aug. 88 - Aug. 91: 


~ Armed Forces Regional Medical Examiner 

- Staff Pathologist and Director of Autopsy Services 
Wilford Hall USAF Medical Center, Lackland AFB, Texas 
- Medical Examiner 

Bexar County Forensic Science Center, San Antonio, Texas 


- Armed Forces Regional Medical Examiner 

- Forensic Consultant to the Surgeon General, USAF Europe 
- Staff Pathologist and Medical Director, Chemistry Division 
USAF Regional Medical Center, Wiesbaden, Germany 


BOARD CERTIFICATION 
- Board Certified, Forensic and Anatomic Pathology 
The American Board of Pathology 


POSTGRADUATE EDUCATION 


MILITARY: 
May 02: 


Jul. 95: 

Apr. 94: 

Jul. 93: 
NON-MEDICAL: 
Jul. 91: 


MEDICAL: 
Jul. 86 - Jun. 88: 


Jul. 84 - Jun. 86: 


Jul. 83 - Jun. 84: 


Jul. 82 - Jun. 84: 


Naval War College 
Air War College 
Aerospace Medicine Primary Course 


Air Command and Staff College 


Master of Science in International Relations 
Troy State University, European Branch, Wiesbaden, Germany 


Fellow, Forensic Pathology, PGY V and VI 
Department of Chief Medical Examiner-Coroner, 
Los Angeles County, Los Angeles, California 


Resident, Laboratory Medicine, PGY HI and IV 
University of Connecticut Health Center, Farmington, Connecticut 


Resident, Anatomic Pathology, PGY Il 
University of Connecticut Health Center, Farmington, Connecticut 


Resident, Anatomic Pathology, PGY 1] 
St. Vincent Hospital, Worcester, Massachusetts 
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Mar 77 - Feb.78: Intern, General Internship 
Ain Shams University Hospitals, Cairo, Egypt 


POSTGRADUATE ACTIVITIES 
Jan 81 - Jun. 82: Worked part time in various jobs while studying for the ECFMG 
examination in the State of Connecticut 


December 80: Immigration to the United States of America. 


Oct. 79 - Dec. 80: - General practitioner: national service in a rural health unit 
The Egyptian Ministry of Public Health, Behira Governorate 
Health Department, Egypt 


Aug. 78 - Oct. 79: Military Service in a military preventive health unit 
The Egyptian Ministry of Defense, Cairo, Egypt 

Mar 78 - Jul. 78: - General practitioner: national service 
Shobrakheet Central Hospital, Behira Govornorate Health 
Department, The Egyptian Ministry of Public Health, Egypt 


UNDERGRADUATE 
Oct. 69 - Dec. 76: M.B., B.Ch 
Ain Shams University School of Medicine, Cairo, Egypt 


MEDICAL LICENSES 

State of California 1987 

State of Connecticut 1983 (not renewed as of 1988) 
Egypt 1978 


PROFESSIONAL SOCIETIES 

American Academy of Forensic Sciences (AAFS) 
National Association of Medical Examiners (NAME) 
AeroSpace Medica} Association (ASMA) 

Society of USAF Flight Surgeons (USAFFS) 
American College of Physician Executives (ACPE) 
The Egyptian Medical Association 

Arab American Medical Association 


ww) 


ad >) 


(b)(6) 
COL, USAF, MC, FS 


PUBLICATIONS 

1. Sunderman FW Jr, Marzouk A, Hopfer SM, Zaharia O, and Reid MC. Increased 
lipid peroxidation in tissues of nickel chloride-treated rats. Annals of Clinical & 
Laboratory Science. 15(3) : 229-36, 1985 May-Jun. 


Z: Sunderman FW Jr., Marzouk A, Crisostomo MC, and Weatherby DR. Electro 
thermal atomic absorption spectrophotometry of nickel in tissue homogenates. Annals of 
Clinical & Laboratory Science. 15(4) : 229-307, 1985 Jul-Aug. 


3; Marzouk A and Sunderman FW Jr. Biliary excretion of nickel in rats. 
Toxicology Letters. 27(1-3) : 65-71, 1985 Sep. 


4. Donskoy E, Donskoy M, Forouhar F, Gillies CG, Marzouk A, Reid MC, Zaharia 
O, and Sunderman FW Jr. Hepatic toxicity of nickel chloride in rats. Annals of Clinical 
& Laboratory Science. 16(2) : 108-17, 1986 Mar-Apr. 


ABSTRACTS 

1, Military Aircraft Accident Investigation: Recent Experience of the Wilford Hall 
Department of Pathology. A.A. Marzouk and J.D. Anderson. Aerospace Medical 
Association 65th Annual Scientific Meeting, San Antonio, TX, May 1994. 


2. Military Rotary Aircraft Investigation: Recent Experience of the Wilford Hall 
Department of Pathology. Arlene Libby and A. Marzouk. Aerospace Medical 
Association 67th Annual Scientific Meeting, Atlanta, GA, May 1996. 


3. The Aeromedical Side of Aircraft Accident Investigation: Do We Do It Right?. Joyce 
Lapa, A.A. Marzouk, and William Gormley. To be presented at the AeroSpace Medical 
Association 69th Annual Scientific Meeting, Detroit, MI, May 1998. 


4. Kosovo - First Response: Field Experiences of a US Medical-Legal Team (with 
Wilham C. Rodriguez I, PhD, Abubakr A. Marzouk, MD, Joyce A. Lapa, MD, Craig T. 
Mallak, JD, MD, and Grant R. Graham, MFS). Presented orally at the American 
Academy of Forensic Sciences Meeting, Seattle, WA, February 2001. 
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HEADQUARTERS, U. S. ARMY EUROPE REGIONAL MEDICAL COMMAND 
CMR 442; APO AE 09042 
DSN 486-8292/7492/6318 


REPLY TO 
ATTENTION OF: 


MEMORANDUM FOR RECORD 24 SEP 2004 
SUBJECT: A0Q3-51 Laryngeal Examination 


1, Examination and comparison of the removed and formalin fixed larynx.with autopsy photos and 
radiographic photos reveals these to be the same specimen. The presence of the thyroid cartilage and 
internal structures of the neck are identified. The hyoid bone is absent. 


2. The thyroid cartilage is fractured on the right lateral aspect. This defect is seen grossly as well as 
radiographically. There is associated dark discoloration associated with the surrounding soft tissue 
that may have extended from superior lying soft tissues. 


3. The specimen container was examined for the presence of a hyoid bone. No hyoid bone was found 
in the specimen container. 


4. Point of contact is the undersigned at DSN 314-486-6986. 


rae: 


MARC H. LABOVICH, FS 

MAJ, MC, USA 

Associate Armed Forces Medical Examiner & 
Chief, Anatomic Pathology, LRMC DPALS 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES 


) 

) 
V. ) Government Amended Answer to Defense Motions 
) re: Lost Hyoid Bone, Breast Plate and CIR of 
) 
) 
) 
) 


C.A. PAULUS 
(b)(6) 

Major 

U.S. Marine Corps 


(b)(6) 


1. Nature of Answer. The government requests that the military judge deny the defense 

request for relief in their motions re: missing hyoid bone, breastplate and CIR concerning 
(b)(6) 

2. Summary of Facts. The facts surrounding the handling of the hyoid bone, breastplate 


and CIR re: (b)(6) are all different. This answer will address each in turn: 


a. Hyoid Bone 


Colonel (b)@) U.S. Army, and Colonel 4)@) USS. Air Force, conducted the 

autopsy Of (b)(6) The most significant finding was a broken hyoid bone in Mr. 

(b)(6) neck. Both Col (6) and Col (b)6) examined the hyoid bone of Mr. 
(b)(6) Col (66) instructed her assistant to renee the larynx and hyoid bone from 


the neck. During this process, the assistant cut his finger. Such a laceration during an 
autopsy created an immediate severe health risk for the assistant. Col (by) yecame 
more sescausiel with treating her assistant than in the removal of the hyoid and larynx. 
As a result she cannot remember what exactly she cut out of the neck. The larynx was 
then photographed. Col ()(6) believes the hyoid is not pictured in the photograph 
taken. Col ()6) believes it is pictured. At the time the photograph was taken it was 


well over 100 degrees. The autopsy was-done in an old, dilapidated building without air 


conditioning. The body parts were beginning to melt from the heat. After the 
photographs were taken, Col (6)(6) . and her assistant boxed up a number of samples 
from the body. The samples included the larynx. These sani were taken to her 
laboratory in Germany for testing. On the way to Germany, Col ()@) _and her 
assistant were kept on a tarmac in Iraq awaiting a military flight. Due to the heat, the 
| tissue in the box blew up. This was discovered upon opening the box in Germany. The 
only tissue useable for analysis was the larynx. It did not blow up because the larynx is 
made of cartilage, a harder tissue. The rest of the items in the box were disposed. The 
only item taken from (b)(6) body at the autopsy that currently exists is the larynx. 
The larynx is going to be transported to AFIP by Col (b)(6) assistant next week. 
b. Breast Plate 
After the autopsy of (b)(6) various samples were taken from his body for analysis. 


These samples exploded on a tarmac awaiting transport. Because there was nothing left 


of value of these samples, Col (b)(6) . Instructed her assistant to get rid of the 
samples. Once this was learned by NCIS, NCIS Agent (b)(6) and a team of 
agents went to the grave of (b)(6) and exhumed the body. They removed various 
tissue and the breastplate of (b)(6) . Agent (b)(6). then delivered these samples to a 


Captain Scott Savoie of Mortuary Affairs for delivery to AFIP. Dr. Elizabeth Rouse 
received the samples at AFIP. She picked through the samples to determine what she 
could use for analysis. The ribs were determined to be unusable and placed in a freezer at 
AFIP. The ribs were not registered into AFIP’s system of records and eventually they 
were believed to have been destroyed. On 13 September 2004, the ribs were discovered 


by AFIP CID Agent (b)(6) in a freezer at AFJP. A DNA analysis was conducted on 
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the ribs to determine if they were (b)(6) tibs. The analysis confirmed the ribs were 
(b)(6) 

c. CIR 
The CIR was generated by Sergeant (b)(6) after his interview with (b)(6) on 4 June 
2003. The information gathered from (b)(6) for inclusion on this CIR was obtained 
by LCpl (b)6) the interpreter for HET 17. HET 17 fell under 2d Intelligence 
Battalion, who during OIF fell under I MEF G2. 2d Intelligence Battalion has destroyed 
all of its CIRs on prisoners it kept from OIF. | MEF G2 through extraordinary measures 
found the CIR. The CIR has been declassified and given to the defense. The photo that 
SSgt (6)6) indicated at his deposition that was taken of ](b)(®) has not been 
found. All reasonable means have been used by both commands and 2/25 to find this 
photo and it has not been found. 2/25 did find another photo of (b)(6) though, taken 
sometime during his internment at Camp Whitehorse, which has been provided to the 
defense. It is expected that both Sgt (b)(6) and LCpl (b)(6) will testify that Mr. 
(b)(6) appeared healthy to them during their interview with him. Sergeant (»)(6) and 
LCpl (b)6) will be available to testify at trial. 
3. Discussion. A party is not entitled to the production of evidence, which has been 
destroyed, lost, or otherwise not subject to compulsory process. However, if such 
- evidence is of such central importance to an issue that it is essential to a fair trial, and if 
there is no adequate substitute for such evidence, the military judge shall grant ...relief. 
RCM 703(f)(2), MCM (2002). For that evidence lost or destroyed that is of, central 
importance, the military judge has wide latitude in fashioning a remedy, such as limiting 


instructions on one end of the spectrum to dismissal on the extreme end of the spectrum. 
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USS. v. Ellis, 57 MJ 375 (CAAF 2002); U.S. v. Kern, 22 MJ 49 (CMA 1986). Whether 
evidence is of, central importance, depends greatly upon whether it was apparently 
inculpatory or exculpatory prior to its destruction or loss. Kern at 51. The military judge 
should consider as factors in fashioning any type of remedy; 1) whether there is any bad 
faith on the part of the government; 2) likelihood the evidence would have been 
exculpatory; and 3) the availability of alternatives to evidence. Id at 52. 

a. Hyoid Bone 
The current location of the hyoid bone is unknown. It is extremely unlikely, but possible, 
that the hyoid is with the remains of (b)(6) Most probably, though, it was removed 
from the body during autopsy and taken to Germany with the other samples. It was most 
likely disposed with the other samples. The hyoid is attached to the Jarynx by a 
membrane, which can create up to l-inch separation between the larynx and the hyoid. If 
the membrane blew up then the hyoid would have fallen off the larynx. A membrane is 
tissue. Col (6)(6) remembers the hyoid being removed and photographed. Col 
(b)(6) believes it is photographed. Col (b)@6) memory on a number of issues 
has been less than perfect. The larynx was photographed extensively. The photographs 
have been provided to the defense. While the hyoid bone is an important piece of 
evidence it is not apparently exculpatory to the accused nor is it of central importance. 
The accused ordered LCpl (b)(6) to drag (b)(6) by the neck when (b)(6) 
was ill. Any injuries to the neck from that dragging incident are inculpatory not 
exculpatory. The photos of the larynx show clear injury to the neck to corroborate Col 
(b)(6) and Col (6)(6) findings at autopsy. There is no bad faith on the part of 


the government. The hyoid was lost long before the defense asked that body parts be 
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preserved in November 2003. The hyoid would have been inculpatory not exculpatory. 
The larynx still exists and photos exist of the injury to the larynx tissue from the hyoid 
break. Additionally, due to problems with the autopsy the government has already 
fashioned a more than adequate remedy for the accused. The government withdrew the 
negligent homicide charge. The government does not believe the defense should receive 
any further remedy as to this lost evidence. If the military Judge should deem a further 
remedy is appropriate the government believes an adverse inference instruction similar to 
the instruction used in Ellis would be appropriate. 

b. Breast Plate 
The breastplate has been found. No remedy should be made. All medical evidence as to 
the broken ribs should be allowed. 

c. CIR 
The CIR has been found. Only the photo is missing. The photo was not destroyed in bad 
faith. The first time anyone from the prosecution knew about this CIR and photo was in 
June 2004 during SSgt (b)6) deposition. Immediately the trial counsel made steps 
to try and find the photo. It has not been found. 2d Intel Bn has exhausted all reasonable 
means to find it as wellas 1 MEF. All members of the HET have and will testify 
similarly that (b)(6) appeared healthy to them during the interview. The testimony of 
these witnesses is persuasive. As a result, no remedy is necessary as to the lost photo.. If 
a remedy is deemed necessary by the military judge then an adverse inference instruction 
would be appropriate. 


4. Relief Requested. The government requests that the defense motions be denied. 
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5. Evidence. The government will provide the following evidence for this motion: 


Hyoid bone evidence 

a. Testimony of (b)(6) 

b. Testimony of 

Breast plate evidence 

c. Telephonic Testimony of (b)(6) 
d. Telephonic Testimony of 

e. Telephonic Testimony of 

f. Telephonic Testimony of 

g. Telephonic Testimony of 

CIR evidence 

h. Telephonic Testimony of (b)(6) 
i. Telephonic Testimony of 

J. Telephonic Testimony of 

k. Testimony of (b)(6) 

1. Deposition of 

m. Deposition of 


6. Oral Argument. The government does desire oral argument in support of this answer. - 
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Major, USMC 
Trial Counsel 
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I certify that on 24 September 2004, I caused a copy of this answer to be served on the 


defense counsel via electronic mail. 


Trial Counsel 
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GENERAL COURT MARTIAL 


UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
Vv. ) Government Motion in Limine 
) (b)(6) Status 
C.A, PAULUS ) 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


a A a a a 
1. Nature of Answer. Pursuant to MRE 403, MCM 2002, the government requests that 


the military judge prohibit the defense from mentioning in voir dire, opening, on the 
merits, during closing, in sentencing and in sentencing argument that (b)(6) Was a 
terrorist or words to that effect. 
2. Summary of Facts. The defense indicated in the last session of court that it had 
sides that (b)6) was a terrorist. The defense referenced the deposition of LCpl 
(b)(6) and the 2/25 Intelligence Summary as evidence of _(b)(6) being a terrorist. 
Neither of these documents indicate that (b)(6) was a tebe Rather these 
documents indicate that :()(6) was believed to have been a Baath Party Member who 
worked with faci Intelligence. His position was either political or military or both. He 
was captured due to his involvement in the ambush of the 507" Maintenance Battalion. 
There is no evidence that suggests (b)(6) ‘was a terrorist. 
3. Discussion. Pursuant to MRE 403, MCM 2002, the government believes that any 
reference by the defense that (6) was a terrorist is more prejudicial that probative. 
In fact, it is completely false and unsupported by any evidence. The government believes 
any such reference should be prohibited by the defense due to the obvious, extreme 


ve 


prejudice it would create. 
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4. Relief Requested. The government requests that the defense be prohibited from 
mentioning in any facet of their case that (b)(6) was a terrorist. 

5. Evidence. The government will ask the military judge to consider on this matter 
appellate exhibits already attached to the record. 


6. Oral Argument. The government does desire oral argument in support of this motion. 
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Date 


LJ. FRANCIS 
Major, USMC 
Trial Counsel 


J certify that on 15 September 2004, I caused a copy of this answer to be served on the 


defense counsel via electronic mail. a ea 


Aut P| 
L.J. FRANCIS 


Major, USMC 
Trial Counsel 
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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES GENERAL COURT-MARTIAL 
V. 
DEFENSE MOTION FOR APPROPRIATE 
CLARKE A. PAULUS RELIEF: EXPERT FUNDING 
(b)(6) 

Major 

U.S. Marine Corps 


(1) Nature of Motion: This motion requests the Military Judge order the Convening Authority to 
pay for DNA testing by Cell Mark Laboratories of the alleged decomposition fluid and 
alleged rib cage of (b)(6) . The motion further requests that the DNA from 
two samples be compared to determine if they are from the same body. 

(2) Facts: 

a. July 3, 2003- NCIS removes nib cage from remains of (b)(6) and 
sends to AFIP. 

b. On or about August 5, 2004- AFIP states no ribs of (6)(6)_ in its possession. 

c. On August 26, 2004-Defense requests relief for lost the ribs, inter alia. 

d. September 13, 2004- AFIP finds a bag with rib cage and no identifying marks on 
it to determine whom it belonged. | 

e. September 16, 2004 Defense requests independent testing and informs CA that 
testing will take 6 weeks. 

f. September 21, 2004- AFIP tests ribs and alleged sample from (b)@6) 

(b)6) and reports that DNA matches. 


g. On September 28, 2004 Convening Authority denied requested funds. 
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(3) Discussion: The actions of the Armed Forces Institute of Pathology in this case call into 
question the reliability of any testing completed in that facility. The Institute was publicly 
embarrassed by news reports it lost the nb cage. It was believed the rib cage was lost 
because the director of the lab told a United States Marine Corps Major on multiple 
occasions they did not have it. 

Now they say they do have the rib cage. But they rely on internal testing to make 
this assertion. The Defense believes the Government attempt to use this evidence at trial. 
In order to confront the rib cage evidence, it is essential that Major Paulus have an 
opportunity to have an independent consultant complete DNA testing on the rib cage and 
decomposition fluid to ensure they match. Therefore, Major Paulus through counsel, 
requests that the Convening Authority be ordered to pay for independent testing by Cell 
Mark as requested in Exhibit A. 

Note: The defense does not concede that the sample of decomposition fluid used 
as the known sample of DNA for (p)(6) has been satisfactorily established from his 
remains. 

(4) Relief Requested: The defense respectfully requests the Military Judge order the Convening 

Authority to pay for an expert consultant to test DNA 

(5) Evidence: Defense Request for Funding. 


(6) Oral Arguments:The defense requests oral argument. 


€spectfully Submitted 


| Lehi 


Date: October 12, 2004 
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CERTIFICATE OF SERVICE 


A true copy of this motion was electronically served on Trial Counsel on this 12"" day of October 


2004. 
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16 SEP 04 
From: K.T. Higgins, Civilian Defense Counsel 


To: Convening Authority 
Via: Trial Counsel 


Subj: REQUEST FOR INDEPENDENT TESTING IN THE CASE OF U.S. V. MAJOR 
CLARKE A, PAULUS, USMC 


Ref: MOTIONS ICO US V. PAULUS 


|. The defense requests the Government fund independent DNA analysis of alleged remains from the body of 


(b)(6) The defense requests this independent analysis based upon the foilowing: 
a. On 10 Jun 2003, Dr. (b)(6) conducted an autopsy on (b)(6) 
b. All body tissue samples from that autopsy were destroved. 
c. On July 3, 2003, NCIS exhumed the body of (b)(6) 
d. On that date, NCIS removed the rib cage and other body parts from (b)(6 
e. 


An agent for NCIS caused these body parts to be sent to the Armed Forces Institute of Pathology 
(AFIP). 


f. Prior to trial in this case the Defense requested a list of body parts in the custody of AFIP. 

g- Col. Jacobs of AFIP told Trial Counsel on numerous occasions that AFIP did not possess the rib 
cage. 

h. Defense brought a motion to dismiss for lost evidence. 

i. The Military Judge found the evidence essential for a fair trial. 

J. Several news outlets carried stories discussing AFIP and the lost essential evidence. 

k. After publication of the news stories, AFIP found an unmarked rib cage at its facility. 

I. 


AFIP is conducting DNA analysis on the rib cage to determine if it matches other samples in their 
possession 


2. Ifthe DNA analysis of AFIP comes back as a match, the defense requests funding of independent analysis 
by Orchid Cellmark of Maryland. 


3. Given the previous answers of AFIP and the circumstance surrounding the discover of the rib cage it is 
essential that the defense have an analysis completed that it can trust. 


4. The estimated cost of the analysis will be approximately $3000.00 including rush charges. 


5. It is further requested that Cellmark be viewed as a member of the defense team such that al] 
communications between this expert and the defense will be confidential. 


6. The Defense requests a written response to this request as soon as possible. 


. T. HIGG 
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1 served this expert witness request on Trial Counsel 


UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


UNITED STATES GENERAL COURT-MARTIAL 
V. 
GOVERNMENT’S RESPONSE TO 
DEFNSE MOTION FOR APPROPRIATE 
RELIEF: EXPERT FUNDING 


CLARKE A. PAULUS 


(b)(6) 
Major 
U.S. Marine Corps 
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1. Nature of Motion: This motion requests the Military Judge order the Convening Authority to 
pay for DNA testing by Cell Mark Laboratories of the alleged decomposition fluid and alleged 
rib cage of (b)(6) The motion further requests that the DNA from two samples 


be compared to determine if they are from the same body. 


2. Facts: On July 3, 2003 NCIS removes rib cage from remains of (b)(6) and 
sends to AFIP. On August 5, 2004 AFIP provides an inventory of (b)(6)  Temains. The rib plate 
is not included on that list. On August 26, 2004 Defense requests relief for lost the ribs, inter 
alia. On September 13, 2004 AFIP finds a bag with a rib plate. The exterior bag contained a DD 
1387, Military Shipping Label from TMEP Camp Wolf, Kuwait dated 4 July 2003. September 
16, 2004 Defense requests independent testing and informs CA that testing will take 6 weeks. 
September 21, 2004 AFIP performs DNA analysis comparing the decomposed lung tissue and 
additional soft tissue belonging to(b)(6) _ vith the unmarked chest plate tissue. The reports 
indicate that there is a DNA match between the unmarked rib plate and the )@) amples being 
stored at AFIP. September 27, 2004 AFIP provides an addendum to DNA report. On September 
28, 2004 Convening Authority denied requested funds. On October 6, 2004, AFIP performed 


additional DNA testing and provided another addendum to the report. On October 12, 2004, 
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AFIP provided another addendum to the DNA report. An AFIP DNA analyst performed nuclear 
DNA analysis thus comparing the decomposed lung tissue, chest plate tissue and additional soft 
tissue. The DNA was tested using the short tandem repeats or “STR” methodology of testing 
nuclear DNA. The DNA was matched at 13 different chromosomal locations. The likelihood 
that another person would have the identical genetic pattern as the samples compared is about | 
and a 325 quadrillion. 
3. Discussion: R.C.M. 703(d) requires that the employment of an expert at government expense 
be granted when the expert is considered necessary by the party. In addition, the request for 
expert assistance shall include a complete statement of reasons why employment of the expert is 
necessary. R.C.M. 703(d). In determining necessity, the courts have applied a three step test: 1) 
the defense must show that expert assistance is needed; 2) what would the expert assistance 
accomplish for the accused; 3) why is defense counsel unable to gather and present the evidence 
that the expert assistance would be able to develop. United States v. Ndanyi, 45 M.J. 315 (1996). 

In its request for expert assistance and in its moving papers, the defense has provided no 
rational basis to support its request for expert assistance. The sole basis for requesting its own 
DNA expert is because the defense does not trust the results of the AFIP DNA analyst. This 
reasoning alone does not satisfy the three-prong test. The case law is sufficiently clear in that the 
defense is not granted expert assistance at government expense simply because the area being 
discussed is complex or that an expert may be helpful to the defense’s case. The defense counsel 
is responsible for doing his or her homework using primary and secondary materials to educate 
them on a particular area. United States v. Kelly, 39 M.J. 235 (1994). 

There has been no showing by the defense that the expert is needed in this case nor has 


there been any showing that an expert would accomplish anything. The defense has not given 
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any specific scientific reasons to challenge the reliability or validity of the DNA tests performed 
by AFIP, which were performed. Moreover, at this time the government does not foresee a need 
to introduce DNA evidence at the time of trial. The DNA analysis conducted by AFIP was for 
the purpose of determining whether the rib plate was the missing rib plate that (b)(6) sent 
to AFIP in July of 2003 with the other decomposed samples. It is unnecessary at this time to 
perform an additional DNA test on the rib plate. Additionally, the request by the defense for 
expert assistance is insufficient. As required, the defense did not provide a complete statement 
of reasons as to why employment of the expert is necessary. 

4. Relief Requested: The government respectfully requests the Military Judge deny the defense 
request. 

5. Evidence: Government will present both oral and documentary evidence. 


6. Oral Arguments:The government requests oral argument. 


Date: October 13, 2004 R. 


Captain, Trial Counsel 
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CERTIFICATE OF SERVICE 
A true copy of this motion was electronically served on Defense Counsel on this 13" day of 


October 2004. 
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10/13/2004 


From: (b)(6) 

To: : : 

Sent: 9/16/2004 12:18PM 
Subject: FW: Marine trial 


From: Manning Capt Ryan M 

Sent: Thursday, September 16, 2004 7:23 
To: Francis Maj Leon J 

Subject: FW: Marine trial] 


From: (b)(6) 

Sent: Wednesday, September 15, 2004 15:32 
To: Manning Capt Ryan M 

Subject: FW: Marine trial 


Captain Manning: I found two emails about the (b)(6) — case from Dr. (b)(6) 
in the timeframe you mentioned in your email One mentions CPT McCall. 
Enclosed is one of them and I'll send the other one. When we get the 
shipping documents from Chad Parsalls I hope to be able to help track down 
the missing neck organs. 


R/CTM 


Craig T. Mallak 

CDR, MC, USN 

Armed Forces Medical Examiner 
1413 Research Blvd, Building 102 
Rockville, MD 20850 

(301) 319-0000 

DSN 285-0000 


(b)(6) 


From: (b)(6) 

[mailt > a : ; 

Sent: Saturday, November 22, 2003 2:27 AM 

To: 'Mallak@afip.osd.mil’ 

Subject: Marine trial w 


APPELLATF EXSIBIT _ 


% -" 


10/13/2004 


Craig, 

Regarding the marine case, BTB (b)(6) .Got your faxes. Pretty compelling 
evidence re the possibility of laryngeal edema due to hyoid trauma. Call me 
stupid!!! I've done lit search, requested articles and should have them when 

] get back from leave. Please inform SJA that we were in prelim phase of 
discussing this case. Informed them a while back via email & phone message 
with no response. Will probably agree with Jimmy Green that either secenario 
is plausible. I have no great need to testify but if they feel they should 

use the person performing the autopsy | will. However, if they want him to 
testify instead that's fine with me.At any rate, I doubt we would be 

testifying against each other. With his experience, I most likely would agree 
with him. Let me know their response if they want me. 11 DEC is a pretty 
tight suspense for me. 


Had a good 2 hr. meeting with Dave's boss COL Garnes. Basically he was 
looking to understand our mission, the problems with backfill, communication 
etc. Dave has all of the 21TSC/USAREUR OPS staff brainwashed. Garnes 
couldn't understand why we just can't GIVE a license to someone here to 
practice forensic path!! Made it clear that NO, J am not here to support 
Mortuary Affairs. It's better if we work well together but I could do what I 

do anywhere. However, | certainly do support the MA mission and will 
continue to do so unless the director interferes with the forensic mission. 
Explained the adverse outcomes of past interference. He seemed to "get it”. 
Made it clear why even though the generals annuled Dave's and my divorce we 
will never again sleep in the same bed. He then called Dave into his office 
later that afternoon. Apparently Garnes told Dave that we have to play well 
together. We'll see how long that lasts! 

Meanwhile I will keep closely in the loop and be able to access him directly 

if there are problems. 


Let me know how that CENTCOM tasking goes. Hope you all have a good 
Thanksgiving... ()(6) 


(b)(6) 
LTC(P) MC, USA 
Armed Forces Regional Medical Examiner 
DSN 314 486-8292/6781 
COMM 011 49 637] 86 8292/6781 
FAX 486-7071 


CELL 0171 97 46 812 


% ° 


10/13/2004 


From: Francis Maj Leon J <FrancisLJ@1FSSG.USMC.MIL> 

To: Jasper Capt Thomas F <thomas.jasper@usmc.mil>, "k.higgins@charter.net™ <k.higgins@charter.net> 
Sent: 9/16/2004 12:21PM 

Subject: FW: POC update 


From: Manning Capt Ryan M 

Sent: Thursday, September 16, 2004 7:24 
To: Francis Maj Leon J 

Subject: FW: POC update 

Importance: High 


From (6)(6) 

Sent: Wednesday, September 15, 2004 15:33 
To: Manning Capt Ryan M 

Subject: FW: POC update 

importance: High 


Captain McCall: Here is the other email. 
R/ 
CTM 


Craig T. Mallak 

CDR, MC, USN 

Armed Forces Medical Examiner 
1413 Research Blvd, Building 102 
Rockville, MD 20850 

(301) 319-0000 

DSN 285-0000 
mallak@afip.osd.mil 


From: (b)(6) 

Sent: Tuesday, December 02, 20U3 3:16 AM 
To: 'Mallak@afip.osd.mil’ 

Subject: FW: POC update 

Importance: High 


Craig, 

Still trying to reach the Marine SJA re the (b)(6) __ case-can't get thru by 
fax,Email. He has the wrong email for me (just realized it was may AKO 
account-will check). I may have to ask you to run interference if] can't 


reach him...... ()(6) 


% 


(b)(6) 

LTC(P) MC, USA 

Armed Forces Regional Medical Examiner 
DSN 314 486-8292/6781 

COMM 011 49 6371 86 8292/6781 

FAX 486-7071 

CELL 0171 97 46 812 


From: (6)(6) 

Sent: Monday, December 01, 2003 3:12 PM 
To: McCallJM@I1FSSG.USMC.MIL 

Ce: (b)(6) M LTC LND 
Subject: PUU update 

Importance: High 


Sir: 


Please contact {b)(6) at the following e-mail 
(b)(6) 


Thank you 


b)(6) 


10/13/2004 


Page 2 


1O0- 7-04:12:12PM:LEGAL «My. BO 763 0586 # 25 
@ fay 


Manning Capt Ryan M 


From: (6)(6) : a ae - 
Sent: Thursday, September 16, 2004 7:07 AM. 
To: Manning Capt Ryan M 

Subject: RE: US v. Paulus 


CPT Manning: We have 15 cases to do in the next 24 hours. Our 
availability window just closed for tomorrow. 


R/ 


(b)(6) 

CDR, MC, USN 

Armed Forces Medical Examiner 
1413 Research Blvd, Building 102 
Rockville, -MD 20850 

(301) 319-0000 

DSN 285-0000 


(b)(6) 


Sent: Wednesdav. September 15, 2004 2:23 PM 


To: by . CDR 
Ce: Os s maj Leon J 
Subject: US v. Paulus 


Six, 

Per our conversation earlier, could you please see if you have any email 
traffic between you, Capt McCall or LtCol (6) from last 
October/November 2003 timeframe regarding “tile orgamus and bone matter 
taken 

from the autopsy of (b)(6) » which occurred in Kuwait. Also, we are 
going 

to need you testify as a witness at a motions hearing regarding some 
missing 

evidence on Friday, September 17. I will be calling your office at 
285-0000 

for testimony between 0800-1200 pacific time. If you have any 
questions, 


please do not hesitate to contact me. 


v/X, 

Captain Ryan M. Manning 

Senior Trial Counsel (Prosecutor) 
Legal Service Support Team Delta 
Camp Horno, Building 53435 

Camp Pendleton, CA 92055 

com: (760) 725-7714 

fax: (760) 763-0586 


email: (b)(6) 


te ee 
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FW: Detainee Death story Page | of | 


Manning Capt Ryan M 


From: (6)(6) 

Sent: Wednesday, September 15, 2004 3:37 PM 
To: Manning Capt Ryan M 

Subject: FW: Detainee Death story 


Captain Manning: And here is one email | sent her with a link about the case. 


R/ 


(b)(6) 


CDR, MC, USN 

Armed Forces Medical Examiner 
1413 Research Blvd, Building 102 
Rockville, MD 20850 


(b)(6) 


somes Original Message—--- 

From: Mallak, Craig T. COR 

Sent: Friday, October 24, 2003 11:53 AM 
To: ‘Ingwersen, Kathleen M LTC LND' 
Subject: Detainee Death story 


http://www. cbsnews.com/stories/2003/10/1 8/irag/main578768.shtml 


(b)(6) 

CDR, MC, USN 

Armed Forces Medical Examiner 
1413 Research Bivd, Building 102 
Rockville, MD 20850 

(301) 319-0000 

DSN 285-0000 


(b)(6) 


pecesteue Cx! 
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a ®® ~@ 
Francis Maj Leon J 


From: Chester Col Robert S 

Sent: Friday, October 22, 2004 3:27 PM 

To: Francis Maj Leon J; Jasper Capt Thomas F; (b)(6) ’, Manning Capt 
Ryan M 

Subject: RE: REQUEST ON RULING OF COURT ICO PAULUS 


Barring objection from the def, I will allow testimony as described below, but nothing 
concerning the cause of death, autopsy, etc. If the def has an objection to the testimony 
as you describe below, we will litigate on Monday, 1 Nov. 


The members are set to show at 1000. Given the possible need to litigate def motions, 


discuss voir dire, etc. we will need to move the show time back. Request recommendations 
from both parties. 


Thank you. 


v/r 
Chester 


aienetetad Original Message----- 
From: Francis Maj Leon J 


To: Chester Col Robert S; Jasper Capt Thomas F; 'K.HIGGINS@CHARTER.NE''; Manning Capt Ryan 
M 


Sent: 10/22/2004 11:35 AM 
Subject: RE: REQUEST ON RULING OF COURT ICO PAULUS 
Sir, 


There are other items of evidence that YT intend to offer as to Mr. 


(b)(6) state of health, other the (b)(6) opinion. For example, to 
name @ few, I intend to offer the following through witnesses or 
exhibits: 

1. Layman's opinions on (b)(6) state of health from the 
guards who observed him while. at Whitehorse; 

2. Descriptions Of (b)(6) defecation episodes from the 
witnesses, tc include type ana aescription of defecation; 

3. Descriptions of actions while he was dragged and 
thereafter; (b)(6) 

4. Evidence that he was fonnd dead hy (b)(6) . shift, 
confirmed dead by (b)(6) ang (b)(6) {En Surgeon); 

5. Photograpn tor identification or (b)(6) face after 
death; 

6. Photograph of (b)(6) buttocks taken the dav of his 
death that show the brush burn marks from being dregced {(b)(6) is 
pictured in this photo as wei! end woula describe how such an injery 
could be suffered). 

7. Opinion from (b)(6) arid (b)(6) (both medical 
dectors) whether a person cOu:ic receive serious iniury from being 

z aes sens aracce 

dregged in the fashion (b)(6) adragcea (b)(6) 
Il am essuming your ruline ¢: medica! “Lahmorny pertéinec to the avreansy 
and its results only and nev of the days whiie (b)(6) 
was in captivity, please ie. me know - loam incorrect so I do not gc 
beyond my bounds. Thank you, Oly. 
Vv = 
ite Peencas 
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>To: Francis Maj Leon J; Jasper Capt Thomas F; 
>"'K.HIGGINS@CHARTER.NE''; Manning Capt Ryan M 

>Subject: FW: REQUEST ON RULING OF COURT ICO PAULUS 

> 

>Gentlemen; 

> 

>By way of clarification, I will allow testimony concerning the 
>examination of m6) by a Navy Corpsman prior to his death. 
> 
>v/rxr 

>Chester 

> 

> 

>From: Chester Col Robert S 

>Sent: Friday, October 15, 2004 10:42 AM 

>To: Francis Maj Leon J 

>Cc: Jasper Capt Thomas F; 'K.HIGGINS@CHARTER.NET'; Manning Capt Ryan M 
>Subject: RE: REQUEST ON RULING OF COURT ICO PAULUS 


> 

>Ma} Francis; 

> 

>On the lst, prior to seating the members I will place on the record my 
>ruling on the issue of the hyoid bone. I intend to prohibit the Gov't 


>from offering ANY medical testimony or evidence concerning 

>IVO this, I will not order a DNA expert for the defense and believe 
>this moots the issue under Daubert as well as any use or mention of the 
>cause of death. 

> 

>If the defense were to place (b)(6) medical condition, cause of death 
>etc in issue, I will revisit the issue, but not delay the case for 
>further testing, examination etc. 

> 

>I will provide detailed findings at that hearing. 

> 

>I would ask counsel to provide me their proposed voir dire before COB 
>Thursday so J may review it prior to trial. 

> 

>v/xr 

> 

>Chester 

> 

>PS I fully understand your concern with an early ruling and your 
>question is complete appropriate. JI continue to appreciate that all 
>counsel are proceeding professionally and with civility toward each 
>other. 

> 

> 

>From: Francis Maj Leon J 

>Sent: Thursday, October 14, 2004 5:06 PM 

>To: Chester Col Robert §$ 

>Cc: Jasper Capt Thomas F; 'K.HIGGINS@CHARTER.NET' 

>Subject: REQUEST ON RULING OF COURT ICO PAULUS 

>Importance: High 

> 

>Goced Afternoon Sir, 


briefed my superiors on wh 


I é ec today at the motions hearine. 
>As a result, the government r 
x s 


rr 

fully requests that you make ycur 
government can téeke any steps 
n 


>raling aS soon as possikie, t 
>necessary based upon the ruil The concerns are more lcaisticeél, 
>elmce we have about 4 oevernment witnesses crn stand-by as weil és 
>nembers 


“ Se ~@ 


>the decision one way of the other. 

> 

>Sir, this e-mail is not intended in any way to be disrespectful or to 
>rush you, but to request a ruling soon, so the government can take any 
>necessary steps before the money is spent on bringing witnesses. 

> 

>Additionally, Sir, this e-mail was written by both myself and Mr. 
>Higgins in my office this afternoon. 

> 

>V/R 

>Maj L.J. Francis 

> 

>and 

> 

>Mr. Keith Higgins 

> 

> 


Francis Maj Leon J 


From: Francis Maj Leon J 

Sent: Wednesday, June 23, 2004 1:28 PM 
To: ‘Keith Higgins’ 

Subject: RE: Witness List; Motion 

Keith, 


The government will produce all the witnesses requested except as follows for the reasons 
listed: 


(b)(6) 


Seni Original Message----~ 

From: Keith Higgins [mailto: (b)(@) 
Sent: Tuesday, June 22, 2004 16:46 
To: Francis Maj Leon J 

Subject: Witness List; Motion 


Leon: 
Attached clease find defense initial witness request. Alsc please find 
attached the only motion defense filing for next weeks mearing. 
I am in triél tomorrow. Can be reached by cell phone  (b)6) 
Thenks 
& 


Se ~e 


HIGGINS, HIGGINS & PAWLAK 
ATTORNEYS AT LAW 


46 Wachusett Street 
Worcester. MA 01609 


Keith T. Higgins Yelephone: (508) 798-2288 
Jodi L. Higgins Facsimile: (508) 798-5572 
Donna R. Pawlak 


From: 
To: 
Via: 


Sub}: 


Ref: 


nN 


June 22, 2004 


Keith T. Higgins, Civilian Defense Counsel 


Commanding General, CAMP PENDELTON 


Maj. L. Francis, USMCR, Trial Counsel 


INITIAL REQUEST FOR PRODUCTION OF WITNESSES FOR GENERAL 


COURT MARTIAL ICO UNITED STATES V. MAJOR CLARKE A. PAULUS, 
USMC . (66) 


RCM 703 (c)(2) 


Per reference, defense counsel respectfully requests that the following witnesses be 
produced for the defense for trial of the above-subject matter. 


The witnesses requested are: 


a. 


Cc. 


(b)(6) .» LCp], USMCR. 
Address within the possession, custody or control of US Government. 


Relevance: Member of Human Intelligence Exploitation Team (HET): 
Interrogated (b)@6) in Camp Whitehorse. Can provide 
testimony regarding statements made by (b)) , as well as a 
description of his health at time of interrogation. 


(b)(6) . PFC, USMCR, 2/25 Marines 
Address within the possession, custody or control of US Government. 


Relevance: Prison guard at Camp Whitehorse. witness to treatment of (b)(6) 
(b)(6) 


(b)(6) _ 2/25 (Medical Support). 

Address within the possession, custody or control of US Government. 
Relevance: Conducted medical exam of (b)6) and other 
prisoners at Camp Whitehorse. 

(b)(6) Capt. USMC. Office of Stal? Judge Advocate. 1“! Marine 
Division 

Address within the possession, custody or contre: or tS Gavernment. 


.PPELLATE Exmpit CCI 


% So 


Relevance: Conducted investigation into prisoner detention at Camp 
Whitehorse for 1‘ Marine Division. Also provide legal guidance concerning 
use of force at detention facility. 


- (b)(6) 2/25 Marines. 

Address within the possession, custody or contro] of US Government. 
Relevance: Discovered (b)(6) dead. 

(b)(6) iy USMCR, 2/25 Marines 

Address within the possession, custody or control of US Government. 


Relevance: Involved in handling the body of (b)@) 
postmortem. 


(b)(6) LCpl, USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 


Relevance: Stood guard watch 2000-0000 on the night (b)(6) 


died. 

(b)(6) .» SA, NCIS 

Address within the possession, custody or contro] of US Government. 
Relevance: Interviewed (p)@6) concerning medical history of (b)(6) 
(b)(6) 


(66) LtCol, USMCR, 092-42-2118. 2/25 Marines XO. 
Address within the possession, custody or control of US Government. 


Relevance: Requested guidance on brig from 15" MEU: Involved in the 


investigation of (b)(6) death: witness to treatment of (b)(6) 
(b)(6) 
(b)(6) , Maj., USMCR. 2/25 Marines. 


Address within the possession. custody or control of US Government. 


Relevance: Alleged witness of false official statement allegedly made by Maj. 
Paulus 


:. (b)(6) Set., USMC. 
Address within the possession. custody or control of US Government. 
Relevance: Member of HI: 1: Interrogated (b)(6) yin Camp 
Whitehorse. Can provide testimony regarding statements made by (6) 
(6)(6) _as Well as a description of his health at ume of interrogation. 
(b)(6) pou VSO K. 2 Vian 
Address within the possessten, costiads er contrel of (eS Government, 
a CIV 


-m. 


n 


“AL. 


bc) ~~ 


Relevance: Prison Guard and translator; spoke with ()@) 
while in custody. 


(b)(6) LCPL, USMCR. 2/25 Marines 
Address within the possession, custody or control of US Government. 


Relevance: Major Paulus is alleged to have aided and abetted LCPL 


:(b)(6) in assaulting - (b)@6) 

(b)(6) LCpl, USMCR, 2/25 Marines. 

Address within the possession, custody or contro] of US Government. 
Relevance: Alleged to have been present when LCpl (b)6) moving 
(b)(6) 

(b)(6) SA, NCIS, 


Address within the possession, custody or control of US Government. 


Relevance: Lead investigator concerning several of the charges against Maj. 
Paulus. 


(b)(6) , SA, NCIS, 

Address within the possession, custody or control of US Government. 
Relevance: Interviewed Maj. Paulus concerning allegations. 

(b)(6) »» CDR, USNR. (b)(6) , OFC 2/25 Aid Station, 

65 Union Avenue, Delmar, NY. 


Relevance: Examined remains of (b)(6) : witnessed post- 
mortem injuries. 


-(b)(6) , sgt, USMCR, 


Address within the possession. custody or control of US Government. 


Relevance: Member of HET; Interrogated (b)(6) yin Camp 
Whitehorse. Can provide testimony regarding statements made by (6)(6) 
‘(b)(6) as well as a description of his health at time of interrogation. 
(b)(6) UCPL, USMCR. 2/25 Marines 


Address within the possession. custody or control of US Government. 
Relevance: Prison guard at Camp Whitehorse. witness to treatment of (b)6) 
(b)(6) 

(b)6) , LtCol. USMCR. 034-54-2113. 2/25 Marines CO. 
Address within the possession. custody or control of US Government. 
Relevance: Involved with set-up of prison: discussed SQ-10 rule with HET: 
Witness to 15" MEV inspection. 

(b)6) ac ghrartes se od: APPELLATE exsep7T OXIV 
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Address within the possession, custody or contro] of US Government. 


Relevance: Involved with set-up of prison by 2/25 at Camp Whitehorse; 
involved with communications to 15" MEU to discuss the establishment of 
prison. 


. (6)6) Set, USMCR, 2/25 Marines. 


Address within the possession, custody or contro] of US Government. 


Relevance: Prison guard at Camp Whitehorse, witness to treatment of (b)@) 
(b)(6) 


- (6)(6) Asst. OIC 2/25 Aid Station, 
Relevance: Examined remains of (b)(6) witnessed post- 
mortem injuries. 

" (b)(6) SSet, USMCR, (b)(6) 2/25 Marines. 


Address within the possession, custody or control of US Government. 
Relevance: Central government witness. 

(b)6) Major, USCMR, 2/25 Marines 

Address within the possession, custody or contro) of US Government. 


Relevance: Prior OIC of Camp Whitehorse, responsible for setting up 
detention facility. 


(b)(6) ,HM2, USN, 2/25 Marines (Medical Support). 

Address within the possession. custody or control of US Government. 
Relevance: Conducted medica] exam of (b)(6) and other 
prisoners. 


It is further requested that each witness bring all files. audio or videotapes, notes or 
reports of any kind, regardless of form, that they have in their possession, custody or 
control relating to this case. 


Should the Trial Counsel or Convening Authority deny the production of any of the 
above witnesses, it is requested that the reason(s) for such denial be conveyed in 
writing. 


Please note this Initial Witness Request is being submitted 3 months prior to tial and 
discovery continues. The defense anticipates further requests of witnesses as the case 
develops the necessity and relevance of other witnesses becomes apparent. 


Very respecthully. 
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UNITED STATES MARINE CORPS 
Legal Services Support Section 
1** Force Service Support Group, MarkorPac 
Box 585606 
Camp Pendleton, California 92055-5607 


5800 
TC/LJF 
7 Apr O4 
From: Trial Counsel 
TOs Detailed Defense Counsel 


Subj}: NOTICE OF WITNESSES, EXHIBITS, ADMISSIONS AND MRE 404B ICC U.S. V. 


MAJOR C.A. PAULUS (b)(6) ‘USMC 
Ref: (a) RCM 701, MCM 2002 
1. The purpose cf this letter is to give the defense notice of those 


witnesses, exhibits, admissions made by the accused and MRE 404b evidence 
that the government intends to introduce at trial ico Major Paulus per 
reference (a). 


2. The government intends to cali the following witnesses at trial: 

4. Lieutenant Colonel ()(6) - It is expected she would 
testify consistent with her Article 3Z testimony. Her CV and contact 
information has been previously provided. 

db. Commander (b)(6) - It is expectec he would testify 
consistent with his Article 32 testimony. His contact informaticn has been 


Previcusly provided. 


c. Lieutenent Commander (b)6) - Tt is expected he 
testify consistent with his Article 32 testimony. Ris contact informaétior: 
hes been previously provided. 


(b)(6) ‘ 


3Z testimony. 
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this witness at a later date. The government will give the cefense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


3. Sergeant (b)(6) : Tt is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 


of the time, date and place of deposition at a later date. The contect 
information for this witness has been previously provided. 


k. Sergeant (b)(6) - It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


1. Sergeant (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


m. Corporal (b)(6) - It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


n. Hospitalman Third Class (b)(6) ~ Tt is expected he would 


testify consistent with his Article 32 testimony. His contact information 
has been previously provided. 


co. Hospitelman Third Class (b)(6) - It is @xpectedc he would 
testify consistent with his statements to NCIS. The gcvernment intends to 
depose this witness at a later date. Tne government wi: 
notice of the time, date and place of deposition at 
contact information for this witness has heen prev: 


witi give the defense 


i 
ter date. The 


gp. Corporal (b)(6) - It is expected he would testify 
consistent with his statements to NCIS. The gove intends to depose 
this witness at é later date. The government will cetense notice 
co: the time, date enc place of depositicrn : Tre contact 


information for this witness has peen previc 


ha 


Lance Corporal (b)(6) amatees 
with his statements * 
later date. 


bnforinatigdn for this witness hes 
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this witness at « later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


u. Lance Corporal (b)(6) ~ It is expected he would testify 


consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 


information for this witness has been previously provided. 


v. Lance Corporal (b)(6) It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
informetion for this witness has been previously provided. 


w. Lance Corporal (b)(6) wo. It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at 4 later date. The government will give the defense notice 
of the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


x. Lance Corporal (b)(6) -~ It is expected he would testify 
consistent with his statements to NCIS. The government intends to depose 
this witness at a later date. The government will give the defense notice 
cf the time, date and place of deposition at a later date. The contact 
information for this witness has been previously provided. 


ce Corporal (b)(6) = 7 


y banc t is expected ne would testify 
consistent with his statements to NCIS. The government intencs to depose 
this witness at a later date. The government wiii give the defense notice 
of the time, date and place of deposition at é later date Tne centact 
informacion fer this witness has been previously provided 


=. Lance Corporal (b)(6) 
sigtent with his statements to NCIS. 
a ét é later date. The governime 

“ame, date end place of depositia: 
or this witness has been preys 


e ~~ 


this witness at @ later date. The government wili give the defense ncatice 
of the time, date and place of deposition at a later date. The cantact 
information for this witness has been previously provided, 


ee, Private First Class (b)6) Jt is expected he would 
testify consistent with his statements Lo NCIE. The government intends iG 
depose this witness at a later date. The government will give the detense 
notice of the time, date and place of deposition at a later Gate. The 


contact information for this witness has been previously provided. 


ff. Private First Class (b)(6) - It is expected he would testify 
consistent with his Article 32 testimony. His contact information has been 
previously provided. 


gg. Mr. (b)(6) - It is expected he would testify concerning 
the tests he performed on the samples from Mr. Hatab. His contact 
information was previously provided. 


hh. NCIS Agent (b)(6) - It is expected he would testify about 
the NCIS investigation he conducted to include the demonstration he 
observed Lance Corporal (b)(6) perform on NCIS Agent (6) His contact 
information was previously provided. 

ii. NCIS Agent (b)(6) Tr is exnected he would testify about the 
demonstration Lance Corporai (b)(6) performed on him es to the carry 

ance C i ieee ni 2 E a i a 

Lanc orporal (b)(6) performed on Mr (b)(6) He can be reached at 
(b)(6) 

jj. NCIS Agent (b)(6) - It is expected he would testify 
consistent with his Articie 32 testimony. His comtect information heés been 


previcusly provided. 


kk. Government intends to produce én expert in the field of 
International and Operational Law to discuss the cuty imposed by law for 
the preper treatment and handling of EPWs ana deteinees This individual 
nés mot beer identified by the government at ig time but prompt notice 
will be given once the identity of this i: ~ iS learnea 
Tes euld testify ccensistent 
: Linas LO Geépose this witness 
Braise promo. motice of the 
mine 
= OVENUMS gntends te antroed. c entra S 
F OOF. F eccused - Frevioust: ; 
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g. Diagram of Camp Whitehorse detention facility - Similar to one 


used at Article 32; 


h. Diagram of detainee cell at 
used at Article 32; 


i. Report of autopsy for (b)(6) 
3. Autopsy protocol for (b)(6) 
k. Certificate of death for {b)(6) 


1. Toxicology Report for (b)(6) 


m. 2/25 ROE Card - 


n. 2/25 SOP - Previously provided; 


Camp Whitehorse - 


Previously provided; 


Similar to the one 


Previously provided; 


Previously provided; 


Previously provided; 


Previously provided; 


©. Rights advisement and waiver form of accused; 


p. Camp Whitehorse detention facility logbook entries for 3 to 6 


June 2003. 
q. Photos of the unearthing of (b)(6) 
provided. 
4. The government intends to introduce the 


accused or the accused’s co-conspirétors: 


a. All statements as addressec during 
inicated in the NCIS investigation. 


S. The government intends to introduce the fe 
404b 


@. Nene is known to the government 4° 


sili be given if and when 


reserves the ; 
If the government: i¢erns «2 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY 
IN THE MATTER OF 


UNITED STATES ORDER TO TESTIFY 


G. P, PITTMAN 
(b)(6) 
sergeant 

U.S. Marine Corps Reserve ) 

i a i ee i i i i ee i ee 

To: Major (b)(6) ‘1302, U.S. Marine Corps 
Reserve: 


) 
) 
) 
) 
Vv. } 
) 
) 
) 
) 


1. As an officer empowered to convene general courts-martial and 
pursuant to Rule for Courts-Martial 704 and Military Rule of Evidence 
310(c), I hereby order you to testify truthfully if called as a witness 
in the matter of United States v. Sergeant G. P. Pittman, (b)(6) 

U.S. Marine Corps Reserve. Furthermore, I order you to answer 
truthfully all questions posed to you by investigators or counsel 
pertaining to offenses allegedly committed by the above-named accused. 


2. This order becomes effective only after the trial counsel in the 
above-captioned case has delivered to you a grant of testimonial 
immunity complying with Rule for Courts-Martial 704. 


T. E. DONOVAN 
Major General, U.S. Marine Corps 
Commanding General 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY 
IN THE MATTER OF 
UNITED STATES 


) 

) 

) 

) GRANT OF TESTIMONIAL 

Vv. ) IMMUNITY 

) F 
) 

) 

) 


: IG ote 
G. P. PITTMAN AUC 284 


(b)(6) 

sergeant 

U.S. Marine Corps Reserve ) 

Fk Fe rR OO dR Ok Rk kk ERE 

To: Major (b)(6) ‘1302, U.S. Marine Corps 
Reserve: 

1. It appears that you are a material witness for the government 


concerning alleged violations of the Uniform Code of Military Justice 
by Sergeant G. P. Pittman, U.S. Marine Corps Reserve, specifically: 


Article 92, willful dereliction of duty; and Article 128, assault and 
battery. 


2. In consideration of your testimony as a witness in the matter 
described in paragraph (1), you are hereby granted immunity from the 
use of your testimony in these matters or other information given by 
you (or any other information directly or indirectly derived from such 
testimony or other information you provide) against you in any criminal 
case, except a prosecution for perjury, giving a false statement, or 
otherwise failing to comply with an order to testify in this matter. 


= 


2. It 1s understood that this grant of immunity from the use of your 
testimony or other information given by you (including any evidence 
directly or indirectly derived from your testimony or from the other 
information you provide) against you in any cCriminél case is effective 
GWEN 2 answer questions 


upor the condition that you cooperate fuiLiy are: 


truthfully with/of counsel and investigators in the epove entitled 
case. 

g Tnis oré Y granted me under 
Ruse for Con 2., £2902, as @ 
general Courts-Martiel Convening Authority. 


Martor Generel, (0.8. Marine Cerre 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY 
IN THE MATTER OF 


UNITED STATES ORDER TO TESTIFY 


1 AUS 2004 
Cc A PANT.NS 

(b)(6) 
Major 
U.S. Marine Corps ) 


eee eee ee ee ee ee ee ee 


To: Major (b)(6) >, U.S. Marine Corps 
Reserve: 


) 
) 
) 
) 
Vv. ) 
) 
) 
) 
) 


1. As an officer empowered to convene general courts-martial and 
pursuant to Rule for Courts-Martial 704 and Military Rule of Evidence 
310(c), I hereby order you to testify truthfully if called as a witnese 
in the matter of United States v. Major C. A. Paulus, (b)(6) 

U.S. Marine Corps. Furthermore, I order you to answer truthfully ali 
questions posed to you by investigators or counsel pertaining to 
offenses allegedly committed by the above-named accused. 


2. This order becomes effective only after the trial counsel in the 
above-captioned case has delivered to you 4 grant of testimonial] 
immunity complying with Rule for Courts-Martial 704. 


SHY VAM 


T. E. DONOVAN 
Major General, U.S. Marine Corps 
Commanding General 

Copy to: 
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UNITED STATES MARINE CORPS 
Marine Corps Base 
Box 555023 
Camp Pendleton, California 92055-5023 


GRANT OF TESTIMONIAL IMMUNITY 
IN THE MATTER OF 
UNITED STATES 


) 

) 

) 
) GRANT OF TESTIMONIAL 
Vv. ) IMMUNITY 
) 
Cc. A. PAULUS ) 
(b)(6) ) 
Major ) 


U.S. Marine Corps ) 
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LO: Maj OX (p)(6) , U.S. Marine Corps 
Reserve: 


1. It appears that you are a material witness for the government 
concerning alleged violations of the Uniform Code of Military Justice 
by Major C.A. Paulus, U.S. Marine Corps, specifically: Article 92, 
willful dereliction of duty; Article 93, cruelty and maltreatment; and 
Article 128, assault. 

2. In consideration of your testimony as a witness in the matter 
described in paragraph (1), you are hereby granted immunity from the 
use of your testimony in these matters or other information given by 
you (Or any other information directly or indirectly derived from such 
testimony or other information you provide) against you in any criminai 
case, except 4 prosecution for perjury, giving a false statement, or 
otherwise failing to comply with an order to testify in this matter. 


+ UW) 


It is understood that this grant of immunity from the use of your 
testimony or other information given by you (including any evidence 
directly or indirectly derived from your testimony or from the other 
information you provide) against you in any criminél case is effective 
only upon the condition that you cooperate fully and answer questions 
uthfully with/of counsel and investigators in the above entitied 


This grant of immunity is made under ¢ 
€ for Courts-Martial 704, Manuel for Cour 
eral Courts-Martial Convening Authcrity. 
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HIGGINS, HIGGINS & PAWLAK 
ATTORNEYS AT LAW 
46 Wachusett Strect 
Worcester, MA 01609 
Keith T. Higgins Telephone: (508) 798-2288 
Jodi L. Higgins Facsimile: (508) 798-§572 


Donna R. Pawlak 


Decernber 19, 2003 


From: Keith T. Higgins, Civilian Defense Counsel 
Jo: Commanding General, First Marine Division 
Via: Capt J. McCall, USMCR, Trial Counsel 


Subj; REQUEST FOR PRODUCTION OF WITNESSES FOR ARTICLE 32 
HEARING ICO MAJOR CLARKE A. PAULUS, USMC, (b)(6) 


Ref. RCM 405 (g) (1) (A) 


1, Per reference, defense counse] respectfully requests that the following witnesses be 
produced for the defense in the hearing to be convened in the above-subject matter. 


. 


2. The witnesses requested are: 


a. (b)(6) Iraqi national. 
Address within the possession, custody or control of US Government. 
Relevance: Arrested with deceased (b)(6) , gave statement 
concerning alleged physical abuse: involved in clean up of deceased (b)(6) 
(b)(6) on alleged date of death, 

b.  (b)(6) : Jraqi national. 
Address within the possession, custody or control of US Government. 
Relevance: Arrested with deceased (b)(6) . gave statement 
conceming alleged physical abuse: involved in clean up af deceased (b)(6) 
“(b)(6) on alleged date of death. 


c. Althsibani, A., LCpl, USMCR. 
Address within the possession, custody or control of US Government. 


Relevance: Member of Human Intelligence Exploitation Team (HET): 
Interrogated (b)(6) in Camp Whitehorse. Can provide 
-esumony regarding statements made by (b)(6) as well asa 
description of his health at time of interrogation. 


ny ne a 
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(b)(6) , 2/25 Marines. 
Address within the possession, custody or contro] of US Government. 


Relevance: Onc of three guards that had guard duty at prison at the time 
*(b)(6) found dead. 


(b)(6) SSat., USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 


Relevance: Involved in the establishment of the prison; responsible for setting 
brig procedures; believed to have met with HET prior to establishment of brig. 


(b)(6) 2/25 (Medical Support). 

Address within the possession, custody or contro] of US Govemment. 
Relevance: Conducted medical exam of (b)(6) ‘and other 
prisoners at Camp Whitchorse. 

- (b)(6) . Cpl, USMCR..(b)(6) 2/25 Marines. 

Address within the possession, custody or control of US Government. 
Relevance: Discovered ’(b)(6) dead. 

(b)(6) . CWO3, USMC, 


1" MEF, 1“ Intelligence Battalion, Camp Pendleton, CA. 


Relevance: Member of HET, according to witnesses established the 50-10 
Rule for prison. 


(b)(6) -» LCpl, USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 


Relevance: Stood guard watch 2000-0000 on the night (6) 
died. 


!(b)(6) » LtCol, USMCR, (b)(6) 2/25 Marines XO. 
Address within the possession, custody or control of US Government. 


Relevance: Requested guidance on brig from 145" MEU: Involved in the 
investigation of (6)(6) death, witness to treatment of (b)(6) 
“()(6) ‘cmains. 


(b)(6) LCpi, USMCR, 2/25 Marines. 
Address within the possession, cusiody ar control af US Government. 


Reevance: Stood guard watch 2000-0000 on the night (b)(6) 
died. 
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].  (b)6) LCpl. USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 
Relevance: Stood guard watch 2000-0000 on the night (b)(6) 
died. 

m. (b)(6) Maj., USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 
Relevance: Alleged witness of false official statement allegedly made by Maj. 
Paulus 

Nl. (b)(6) , set., USMC. 
Address within the possession, custody or control of US Government. 
Relevance: Member of HET; Interrogated (b)(6) in Camp 
Whitehorse. Can provide testimony regarding statements made by (b)(6) 
(b)(6) as Well as a description of his health at time of interrogation. 

o. (b)(6) Iraqi national. 
Address within the possession, custody or control of US Government. 
Relevance: Brother of deceased (b)(6) provided medical 
history of brother. 

Pp. (b)(6) , Sgt., USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 
Relevancc: Prison Guard and translator; spoke with (b)(6) 
while in custody. , 

q. (b)(6) , LCp!, USMCR, 2/25 Marines. 
Address within the possession, custody or control of US Government. 
Relevance: Alleged to have been present when LCp) (b)(6) moving 
(b)(6) 

Tr. -(b)(6) LCpl, USMCR, 2/25 Marines. 
Address within the possession, custody or cantro] of US Government. 
Relevance: Stood guard duty at time of discovery of ()(6) 
dead. 

Ss. (b)(6) Medical Examiner, 


Landstuh! Regional Medical Center. 


Relevance: Performed autopsy on (6)(6) 
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(6) SA, NCIS, 
Address within the possession, custody or contro] of US Government. 


Relevance: Lead investigator concerning several of the charges against Maj. 
Paulus. 


(b)(6) , SA, NCIS, 

Address within the possession, custody or control of US Government. 
Relevance: Interviewed Maj. Paulus concerning allegations. 

(b)(6) , CDR, USNR, (b)(6) OIC 2/25 Aid Station. 


65 Union Avenue, Delmar, NY. 


Relevance: Examined remains of ()@6) . Witnessed post- 
mortem injuries. 

Address within the possession, custody or control of US Government. 
Relevance: Member of HET; Interrogated (b)(6) ‘in Camp 
Whitehorse. Can provide testimony regarding statements made by (b)(6) 
(b)(6) . as well as a description of his health at time of interrogation. 
(b)(6) *, LtCol, USMCR (b)@6) 2/25 Marines CO. 


Address within the possession, custody or control of US Government. 


Relevance: Involved with set-up of prison; discussed 50-10 rule with HET; 
Witness to 15 MEU inspection. 


(b)(6) » LtCol, USMC, S3 of 15" MEU. 
Address within the possession, custody or contro] of US Government. 


Relevance: Involved with order to establish prison by 2/25 at Camp 
Whitehorse; Alleged to have refused to provide guidance to 2/25 on 
procedures to use in operation of prison. 


(b)(6) Maj.. UMCR, 2/25 Marines S3. 
Address within the possession, custody or contral of US Government. 


Relewance: Involved with set-up of prison by 2/25 at Camp Whitehorse: 
mvolved with communications to 15" MEL to discuss the establishment of 


prison, 


(b)(6) . CDR. USNR, (b)(6) Asst. OFC 2/25 Aid Station, 
(b)(6) 
Relevance: Examined remains of (66) : witnessed post- 


mortem injuries. 
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bb. (b)(6) SSgi, USMCR, (b)(6) 2/25 Marines. 
Address within the possession, custody or control of US Government. 
Relevance: Central government witness. 

CC. (6/6) » Col, USMC, CO of 15" MEU. 
Address within the possession, custody or control of US Government. 


Relevance: Responsible for order to establish prison at Camp Whitehorse: 
Inspected prison while operational. 


dd. (b)(6) HM2, USN, 2/25 Marines (Medical Support). 
Address within the possession, custody or control of US Government. 


Relevance: Conducted medical exam of (b)(6) and other 
prisoners. 


It is further requested that each witness bring all files, audio or videotapes, notes or 
reports of any kind, regardless of form, that they have in their possession, custody or 
control relating to this case. 


For any witness for which an invitation to appear is offered, it is requested that should 
such witness (es) decline said invitation, that they be further invited to appear via 
telephone after such invitation has been declined. 

ame such invitahon has been declined 


For any witness whose military commanding officer determines js unavailable to 
testify in person. it is requested that such witness(es) appear via telephone, 


Should the Trial Counsel or Convening Authority deny the production of any of the 
above witnesses, it is requested that the reason(s) for such denial be conveyed in 
writing prior to any conference or hearing with the appointed Investigating Officer. 


ae 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
STERRA JUDICIAL CIRCUIT 


UNITED STATES 
v. 


Government Answer to Defense Motion: 
(Selective Prosecution) 


(b)(6) 
Major 
U.S. Marine Corps 


) 
) 
} 
C.A. PAULUS ) 
) 
) 
SSA LL Sd) Ae ea ee eee ee 


1. Nature of Answer. The government requests that the military judge deny the defense 


request to dismiss all charges based upon its allegations of selective prosecution. 
2. Summary of Facts. The government agrees with the defense recitation of the facts 
except to modify them as follows: 

a. The accused ordered LCpl (b)(6) to drag (b)(6) out of a cell by the 
neck. Major (b)(6) heard this command, but did not stop the dragging. 

b. After the dragging, Major (b)(6) called for a corpsman to check on Mr. 
(b)(6) The corpsman, HM3 (6)(6) told Major (b)(6) hat he believed (b)(6) / was 
faking. The corpsman told the accused that he thought ‘(b)(6) was faking or could 
have suffered a heart attack. HM3 (b)(6) _ did not tell Major (b)(6) about his 
suspicions of a heart attack. 

c. Major (mye) ~—- was dealing directly with the custody of the Sheik at the time 
both before and after the dragging incident with (b)(6) AS a result. he was not 
directing his full attention to (6) ~~ For example, he observed the search of the Sheik 
performed by Sgt Pittman and LCpl.(by@). while the accused was dealing with Mr. (b)(6) 

d. Major (by) left the detention facility around 1730 on § June 2003 and did 


not return until the nex: morning after he leamed (6) had died. The accused 4 


c 
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retumed to the facility around 2300 on 5 June 2003 and observed (b)(6) once again. 
He was told by guards that (b)(6) had defecated himself again, but the accused did 
nothing to help (b)(6) 

e. The accused had specific knowledge of the Geneva Convention on Treatment 
of EPWs. He was taught this at AWS and was tasked to teach the Marines from 2/25 
prior to the deployment of 2/25 to OIF. The government has no evidence that Major 

(b)(6) has any such specific knowledge. The accused is active duty and was the J/I for 
2/25 a reserve unit. Major (b)(6) was a reservist. 

f. A statement was not taken from Major (b)(6) by NCIS. Only a results of 
interview was produced. The results of interview did not indicate any misconduct on his 
part. Major (©)6) became suspected of misconduct during his testimony at the 
accused’s Art. 32 hearing when he indicated he had heard the order given by the accused 
to LCp! ()@) : and observed the dragging. 

g. On 9 April 2004, the trial counsel, Major L.J. Francis, and the SJA, Col W.D. 
Durrett, briefed the convening authority, MayGen Bowden about the case of the accused 
and other related cases. MajGen Bowden decided to refer two cases to a GCM at that 
time: Sgt Pittman and the accused. He also decided to order an Article 32 hearing for 
Major (b)(6) 

h. During the proceedings of the cases against Sgt Pittman and the accused both 
sets of defense counse] requested that Major (b)(6) be produced as a witness. The 
government also believed it needed Major (by(6) to testify ico Pittman and the accused. 
Asa result, on 10 August 2004 Major (®)(6) — was granted testimonial immunity for both 
cases. He was pending charges at the time. The government at that time intended to ue 


ee, 


forward with the Article 32 ico Major (b)(6) As a result, Major Jansen was assigned as 
TC for the case of Major (b)(6) The protections of U.S. v. Kastigar were put in place 
SO no evidence given by Major (b)(6) to the government or defense of the subject cases 
under his grant of testimonial immunity could be used against him. A proverbial Chinese 
wall was placed around Major Jansen, where he could not obtain any evidence outside 
that which he had already been provided to avoid a potential dismissal of charges against 
Major (b)(6) 

i. Major (6)(6) _ testified ico Sgt Pittman and the accused. 

J. After the case against Sgt Pittman was concluded, the issues regarding the 
medical evidence were litigated in the case of the accused. 

k. After a great deal of research, investigation and litigation that is wel] detailed 
in the record, the medical evidence was deemed inadmissible by the military judge. 

1, Due to the Kasitgar protections, Major Jansen could not be told the details of 
this ruling or the facts surrounding it by the trial counsel ico the accused. 

m. Major (b)(6) — was not read his 31b rights at the Article 32 hearing of the 
accused. As a result, the admissibility of his Art. 32 testimony was in doubt. 

n. On }5 September 2004, Major (b)6). submitted an affidavit to the convening 
authority regarding his involvement in the dragging incident of (b)(6) His affidavit 
was consistent with his Article 32 testimony. 

0. On 29 September 2004, a meeting was held with Major Francis. Col Durrett 
and Captain Parson’s, Military Justice Officer, to determine what recommendation to 
make to the convening authority 1co (b)(6) After much debate, it was ayrecd to 


recommend dismissing the charges against Major (bye) because of the procedural and 
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factual problems in his case as indicated above. Major Jansen, the TC ico (b)(6) ~~ was 
not present. He could not be present due to the Chinese Wall that had been placed around 
him on the case, which highlighted the extreme difficulty that would have to be overcome 
by the government for a successful prosecution of Major (b)(6) 

p. On 18 October 2004, a meeting was held with Major Francis, Colonel Durrett, 
Captain Parsons, Captain Manning (Assistant TC), LtCol Betz (Division SJA) and LtCol 
Boughman (OIC, LSSS) to discuss courses of action ico the accused due to the military 
judge’s ruling regarding the medical evidence. It was agreed that due to the level of the 
accused’s culpability and the quality of the remaining evidence against the accused that 
the charges should remain unchanged. There was NO DISCUSSION that prosecution 
against the accused should go forward merely due to vindictiveness or because the 
defense had been aggressively fighting to uphold their chent’s rights. 

3. Discussion. The defense allegations of selective prosecution fail for three reasons: 1) 
the culpability of the Major(b)(6) and the accused are clearly different; 2) the timing of 
the charging decisions ico Major (6)(6) were made long after the accused was 

originally charged; and 3) the procedural] problems associated with the case against Major 
(b)(6) were far more extensive than ico the accused. 

An accused alleging selective prosecution bears a heavy burden to overcome a 
presumption of legal regularity in the enforcement of criminal law. An accused must 
proving three things: |) that other violators similarly situated are generally not 
prosecuted: 2) that the accused was singled out for prosecution; and 3) the selection was 
pursuant to an arbitrary classification. U.S. v. McKinley, 48 MJ 280 (CAAF 1998). 
Arbitrary classification means the prosecution was in bad faith based upon impermissible 
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considerations such as race, religion, or the desire to prevent the exercise of constitutional 
rights. U.S. v. Argo, 46 MJ 454 (CAAF 1997). 

A. The defense fails on the first prong that other violators similarly situated were 
not prosecuted because of the following: 

(1) LCpl (6) an accused believed to have been involved in the abuse of Mr. 
(b)(6)), went to NJP pursuant to a pretrial agreement for dereliction of duty for failure to 
report an offense on Mr. (b)(6) ~— LCp!] (b)@) is similarly situated to the accused. 

(2) Sgt Pittman, an accused believed to have abused and allowed the abuse of Mr. 
(b)(6) , Was court-martialed on charges of dereliction of duty and assault and battery of 
Mr. (b)(6) Sgt Pittman was similarly situated to the accused. 


(3) Major (6)(6) is not similarly situated to the accused because he did not 


order the dragging of (6) , he merely did not stop it. Also he was not told that 
(b)(6) —-: Suspected (b)(6) had suffered a heart attack. Additionally, he was not 
present when (b)(6) defecated himself a second time. The accused was present at the 


time of the second defecation episode and discussed it with the guards. Also, Major 
(b)(6) was dealing more directly with the Sheik. The accused dealt more directly with 
(b)(6) Lastly, Major (6)6) did not have specific knowledge regarding the rights 
of prisoners under the Geneva Convention while the accused did have this knowledge. 
B. The defense fails under the second prong because the accused was not singled 
out for prosecution as indicated below: 
(1) LCp! (b)(6) 2d Sgt Pittman both were prosecuted for offenses dealing with 


(b)(6) 
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(2) LCp! 6) - was sent to an Article 32 for his involvement in the dragging 
incident; 

(3) Major (b)(6) was originally charged, but charges were later dismissed duc 
to procedural and factual problems in his case not present in the case of the accused. 
Such problems included: uncertainty if Art. 32 testimony would be admissible; 
uncertainty how the Kastigar protections would effect Major Jansen’s ability to present a 
sufficient case for the government due to suppression of the medical evidence; and Major 
(b)(6) lack of knowledge of (p)6) suspicions of a heart attack. 

C. The defense fails on the third prong because the government is not proceeding 
against the accused out of vindictiveness or to keep the accused from invoking his 
constitutional rights. There is no more clear evidence of this than the timing of the 
processing of the accused’s case vice Major (b)(6). case. The accused had already 
been arraigned by the time charges were even preferred against Major (b)(6) . The 
simple matter of fact is that the reason the government is continuing to pursue the case 
against the accused but not Major (b)(6) —_is because the case is stronger factually, has 
fewer problems procedurally and the government believes the facts indicate the accused 
is more culpable due to his direct knowledge of the Geneva Convenuen and his active 


participation in the assault and maltreatment of (b)(6) 


4. Relief Requested. The government requests that the defense motion be denied. 
5. Evidence. The government wil] provide documentary evidence to support this answer. 


6. Oral Argument. The government does desire oral argument in support of this answer. 
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LJ. PRANCIS 
Major, USMC 


Date 
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Trial Counsel 


] certify that on 28 October 2004, | caused a copy of this answer to be served on the 


defense counsel via electronic mail. 


LIF! 
Major, USMC 
Tria] Counsel 


a 
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AFFIDAVIT of MATOR (b)(6) . USMCR 


Affiant being duly sworn, deposed and says of his own personal] knowledge: 


My name is Major (b)6) /1302, USMCR. Iwas born on 
(b)(6) and am of sound mind and body. This affidavit will address my knowledge 


9 


of the events surrounding the death of Mr. (b)(6) 


“In June, 2003, I] was the Commanding Officer of Headquarters and Service Company, 
2d Battalion, 25" Marines (2/25). In this capacity, I was the Camp Commandant of 
Camp Whitehorse, An Nasiryah, Iraq, where (p)(6) died. Major Clarke Paulus was 
my Executive Officer and had recently assumed the collateral duty of Officer in Charge 
(OIC) of the EPW Facility which had been established at Camp Whitehorse. MSSG, 15" 
MEU had initially established the facility. The day-to-day operation of the facility was 
tured over to 2/25 in mid —April 2003. I became Camp Commandant of Camp 


Whitehorse when MSSG, 15" MEU departed in late Apnil/early May.” 


“A couple of weeks ee to the death of (b)(6) 1 was called by either SSgt 

(6)(6) or Sgt 6) to ga down ta the EPW facility to look at a detainee who was 
exhibiting signs of seizures. The OJC of the facihty was not available at the time, so ] 
was the only officer available by default. Initially at that ure, the camp corpsmen, HM2 
(©)6) and HM3 (b)6) were at the main Battalion Aid Station (BAS) which was co- 
iocated with the Battalion Combai Operations Center (COC) approximately 15 km 


Northeast of the camp. Fortunate. M2 Snell armved as part as routine mm to the 4 
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camp and I had him look at the detainee. HM2 (y@) quickly looked at the detainee and 
concluded that the seizures were due to a probable brain tumor/goiter on the detainee and 
that the man would probably be dead by morning. He said that there was nothing that he 
could do for him. This was an absolutely unacceptable response. J made it perfectly 
clear to HM2 (b)6) and the EP W facility Marines, while attending to the detainee, that 
“No one can die here!” Despite orders from the Battalion that specified that this detainee 
was not to be iedovue a because it had been determined that he was faking his condition, 


I made at least three(3) calls to the COC to have the Battalion Surgeon, LCdr McKenna, 


dispatched to the facility ASAP.” 


“As aresult of my calls to the Battalion Headquarters, LCdr (b)(6) arrived Jater that 
afternoon, examined the detainee, and determined by lifting the detainee’s torso up fois 
the floor and releasmg him, that the detainee was faking his seizures because he tensed up 
to contro] the “fall”. This was confirmation of previous medical assessments at BAS and 
the local civilian hospital. That detainee did not die. ] mention this becanse I want to 

_ emphasize that this event helped form my state of mind in the ©)(®) incident. J realized 
that detainees would and could fake medical conditions in order to be transported to more 


comfortable or less secure facilities.” 


“With regard to (b)(6) . 1 did not witness his armival at Camp Whitehorse, nor was | 
informed of his amval. I first became aware of (6)(6) when IJ first saw (b)(6) 
That was on 5 June 2003. On thal das, at approximately i700, Ma) Paulus and I went to 


the EPW facility onboard Camp Wheeherse io check on the in-precessing of a Sheik (a 
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high visibility detainee) who was to be in-processed into the EPW facility. As Maj 
Paulus and J arrived at the facility, we noticed the odor of feces coming from the end 
holding cell/barracks. There were two Iraqi barracks that had been divided by concertina 
Wire into two sections internally providing 4 separate holding areas witliin two barracks 
sections. (b)(6) , a detainee, had defecated in his clothes. Maj Paulus and IJ inquired 
as to what was going on. If am not mistaken, it was SSgt (b)@6) who mentioned 
that since his arrival, (p)6) had been uncooperative and was exhibiting passive 
resistance. It should be noted that the mere fact that .(b)(6) had defecated on himself 
was not cause for alarm, in itself. Given the difficult living conditions and lack of 
running water, it was not uncommon for Marines and detainees to have diarrhea. In fact, 
about 95% of all Marines and sailors in Headquarters Company suffered from diarrhea al 


some time while in Iraq.” 


(b)(6) -was moved by LCp] (6) to the holding area closest to the 
doorway who left him standing there while he went to assist LCp] (6) ~— in cleaning up 
the mess in the other holding area. Moments after LCp] (b)6) left, J witnessed Mr. 
(b)(6) drop himself into the concertina wire. He took two steps and dropped himself 
forward into the wire. LCpl (b)(6) returned and picked him up out of the wire and 
faced him away from the wire. As LCpl (b)(6) walked away, (b)(6) again 
dropped himself into the wire, this time backwards bending his knees. His falls into the 
wire appeared intentional to me because in both instances, from my observation. he broke 
his fail. Had he not done so. he would have smashed his face into the concrete window 


sill the first tme and the back of lus neac the second time“ 


Nd 
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“By dropping himself into the wire, (b)6) . clothing rode up his body, thereby 
spreading his feces al] over his body except for his head and neck. Maj Paulus instructed 
LCpl (b)(6) to take (b)(6) clothes off of him in order to prevent further 
spreading of the feces and to lay (b)(6) on the deck so that he would have no more 
opportunities to hurt himself. Maj Paulus also directed that he bie the clothes because 
they were now a biohazard. At no time did I witness any labored breathing, moaning, or 
other signs of pain. (b)(6) appeared to be awake and alert, not lufeless or semi- 


CONSCIOUS. (b)(6) did not communicate in any way that he was ill and needed 


medical assistance.” 


“Maj Paulus then instructed LCp! (b)(6) : to drag (b)(6) out of the room by the 
neck to the outside holding area. | did not say anything to counter the order since contact 
with the amount of feces on (b)(6) represented a health risk to my Marine and it was 
not an unreasonable order under the circumstances (the only non-slippery/non-feces 
covered part of (p)@) body was his neck/head area). LCp] (by) supported 
(b)(6) head and neck as he slowly and carefully dragged (b)(6) to the outside 
holding area where it was cooler and provided privacy since he was now naked. Atno 
tune did (b)(6) reach out or express pain as LCp] (b)(6) . dragged him, nor did he 


reach up to release LCp] (6) 6) hands. I did not believe that LCp! (b)@) owas 


hurting (b)(6) 


Cis 
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“Since he dropped himself into the wire and he might have cut himself, thus exposing 
himself to infection from bacteria in his feces, I said to a handful of ee in the 
immediate area, “Someone go get a doc for me.” While waiting for the doc to amve and 
shortly after the feces had been Ansed off of him while laying in the outside holding area, 
-(b)(6) rolled from laying on his right side onto his back. He then arched his back and 
lifted his left arm over his head toward me and Sgt (b)(6) (HET translator) as we both 
stood on the catwalk about 10-12 feet away. If] am not mistaken, LCpl (b)@) Was 

on the catwalk a few feet further down. (b)(6) made eye contact with me and said 
something to the effect of ‘Hi’ or “Hey”. I replied, “I have nothing to say to you” in 
accordance with the 2/25 Combat SOP which states in Chapter 3-1-5,.““Captives will not 
be permitted to talk amongst themselves and guards will not attempt to converse with 
them.” Sgt mye) then said something to him in Arabic at which time he looked away 
from us. He was not moaning, breathing heavy or expressing any kind of pain when I 
saw him in the outside holding area. His eyes were stil] awake and alert. The two 
detainees who washed him did not make any attempt to say anything on his behalf either. 


I then walked into the EP W facility to check on the status of the Sheik.”’ 


“About 10 minutes later, after the in-processing of the Sheik was complete, Maj Paulus 
and I went to the outside holding area where we saw HM3 (b)(6) As I had directed 
earlier, HMZ= (b)(6) vas examining (b)6) I specifically recall telling HM3 

(b)(6) to check (6) 1 for cuis as ] was concerned that feces could get mito any cuts 
and cause an infechon. HM3 (pe) — did examine (6)6) », Checking him for cuts and 
checking his pulse and eves. HNi7 (by) Said to Maj Paulus and me that. “his (b)6) 
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vitals are fine, he’s probably faking it.” At no time did HM3 (©)(6) recommend 


medevac’ng .(b)(6) nox did he say that (by(6) needed additional medical assistance. 
If HM3 (b)(6) ~~ had assessed that (b)6) ‘required medical assistance, he did not 
provide any that J know of, he did nof recommend moving him to the auxiliary BAS at 
Camp Whitehorse, nor did he recommend, call or urge for assistance himself. At no time 
did HM3 (b)6) state to me that “wig might have had a heart attack. If he had, J 
would have immediately called for the battalion surgeon as J had done in the past (J 
should note that even if he had recommended medevac’ng .(b)(6) to the BAS at the 
COC, due to events almost immediately following, I would not have been able to 
immediately medevac him with my Company assets without compromising the defense 
of the camp and the safety of the personne} within). With that, J departed to take care of 
other camp business and to figure out where we were going to get clothes for (b)(6) 

A munute or two after I departed, Maj Paulus joined me as J] headed towards the 
Headquarters Company office. We left (b)6) in the care of the facility which was 
run primarily by SSet (b)(6) the facility Staff Non-Commissioned Officer In 
Charge. [left the EPW facility at approximately 1750. ] was in and around (b)(6) 
presence a little less than ] hour total] and when I last saw him J thought he was fine but 


non-cooperative.” 


“As we approached the company area, | got the word that the Battalion Headquaners 
wanted lo speak with me. ] then walked to the S-4 shop, as the radios which 
communicated with the Headquarters were there. As | approached the S-4 shop, [ was 


informed by the radio watch that lhad an urzent call Fam the COC. J] contacted the COC 


OX NX 


and was informed that we had approximately 100 insurgent supporters of the (6) | in 


vehicles, coming to free the Sheik.” 


“T directed Maj Paulus to mobilize our machinegun vehicles and to alert the guards. [ 
inquired if any support from a CAAT team would be sent my way since we had limited 
personnel to defend the camp. I was told by the COC that they would look into it. 
However, neither a CAAT team nor any other reinforcements were dispatched to Camp 
Whitehorse. With that, we assumed a 100% defensive posture from about 1800-2000 
when word came from the COC that shi insurgents had apparently turned back. Despite 
the report of the insurgents tuning back, however, ] maintained a 50% alert posture until 
morning. With nightfall and the threat still possible, obtaining clothes for (6)@6) 

would have to wait until moming. If, in the hours that followed, (b)@6) showed signs 
of illness, the Battalion Headquarters would have had to dispatch an ambulance with 
security vehicles to my camp since I could not afford to lose those assets required to 
medevac any personnel: 2 of 4 MG vehicles, a highback HMMWV, and at least 12 


personne} including a corpsman.” 


“Sometime in the middle of the night, (b)(6) defecated on himself again and was re- 
nnsed. To the best of my recollection, ] was made aware of the second defecation late 

thai evening but no other word regarding his condition was passed although I have since 
Jeamed that his vital signs were again checked at 2340 and there was no mention of any 


thing wrong with (b)(6) vital signs Of course, my primary focus was the defense 


of Camp Whitehorse. The tollowing monyns, ¢! approximately 0600 T was informed that 


1a/12/2004 18:57 roar 256 @D® MCB CPEN SJ '@ AGE a8/89 


Cx LX 


1Q/12/2084 18:57 7607285 @® HCE CPEN S.J e PAGE paves 


(b)(6) had died several hours ear)jer, around 0100. I then immediately ensured that 


the Battalion Headquarters had been notified.” 


= (b)(6) 


EEA geet Jn OS date 
Major, USMCR 


Subscribed and swom to before me on 15 September 2004 at Camp Pendleton, 


California. 
QA. Aekind f 
D.K. McGnff 


CWO 3, U.S. Marine Corps 

Legal Administrative Officer 
Auithonzed to administer oaths 

and act as notary by 10 USC 936 
and 10 USC 1044a. No seal required 
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Francis Maj Leon J 


From: Francis Maj Leon J 

Sent: Tuesday, August 10, 2004 10:23 AM 

To: Jansen Maj Kenneth V 

Cc: Awad Capt Meredith B.; Folk Capt William A; Manning Capt Ryan M; Hood Capt William D; 
Jasper Capt Thomas F Jr; Vokey LtCol Colby C 

Importance: High 

Maj Jansen, 


As of 1000 today, Maj (6)(6) was served his grant of testimonial immunity. As a result, you are now officially cut off from 
me, Hood and Manning on further discussion of this case. Thanks. 


s/f 

Maj Francis 

Tracking: Recipient Read 
Jansen Maj Kenneth V Read: 8/10/2004 10:23 AM 
Awad Capt Meredith B. Read: 8/10/2004 11:31 AM 
Folk Capt William A Deleted: 8/11/2004 1:10 PM 
Manning Capt Ryan M Read: 8/10/2004 3:41 PM 


Hood Capt William D 
Jasper Capt Thomas F Jr 
Vokey LtCal Colby C Read: 8/10/2004 12:17 PM 
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UNITED STATES MARINE CORPS 
Legal Services Support Section 
1°" Force Service Support Group, MarForPac 
Box 555606 
Camp Pendleton, California 92055-5607 


5800 
TC/LJF 
30 Jul 04 


From: Officer-In-Charge, Legal Services Support Team E 
TOt Officer-In-Charge, Legal Services Support Team D 


Subj: KASTIGAR PROTECTIONS ICO MAJOR (b)(6) "1302 USMCR 


1. The purpose of this letter is to officially chronicle the items of 
evidence, I, as trial counsel ico United States v. Major Paulus and 
Sergeant Pittman, have.aiven.vou, trial counsel ico Major (b)(6) ey 
anticipation of Major (b)(6) beino given testimonial immunity in the near 
future. This is to protect Major (b)(6) constitutional rights against 
self-incrimination from any evidence tnat could arise from his testimony in 
the cases of U.S. v. Paulus or Pittman. 


z. As of the date of this letter I have provided you the following: 


a. Complete copy of the NCIS Investigation Report dtd 11 September 
2003 with all enclosures; 


bk. Complete copy of the Article 32 hearing report for Major Paulus 
and Sergeant Pittman with all enclosures; 


c. Report of overall government theory received by you 23 July 


G. Copy of recommended charge sheet ico Major (b)(6) 


€. Copy of all 23 depositions téken ico U.S. v. Pittman and Paulus; 
ft Copy of the following OMPFs: 
(1; (b)6) 
(2) 
(3) 
(43 
Leo 
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This is all of the 
hat relates to (b)(6) 


L. J. 
Major 
U.S. 


FRANCIS 


Marine Corps 
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AFFIDAVIT OF MAJOR LEON J. FRANCIS. US. MARINE CORPS 


}am currently the lead trial counsel ico U.S. v. Major C.A. Paulus, U.S. Marine 
Corps. | became lead trial counsel on this case during the Article 32 of Major Paulus. 
The former lead trial counsel, Captain Jamie McCall was due to deploy and I had recently 
become his assistant on the case. Due to his pending deployment and the length of the 
Article 32 I took over as lead counsel during the Article 32 hearing. 


During the course of that Article 32 hearing, Major (b)6) ~~ was called as a 
witness. He testified that he heard Major Paulus order Lance Corporal (b)(6) to drag 


(b)(6) out of a cell by the neck. He also testified that he observed the dragging, but 
did nothing to Stop it. 


After the Article 32 report was completed, on 9 April 2004, I had a meeting with 
Col W.D. Durrett, Staff Judge Advocate (SJA), Marine Corps Base Camp Pendleton 
(MCB) and the convening authority at the time, Major General Bowden, Commanding 
General (CG), MCB. The issues discussed were what to do about the following cases 
currently pending all dealing with prisoner abuse by Marines from 2/25: Major (b)6) 
Major Paulus, Sergeant Pittman and Lance Corporal! (b)(6) In the process of 
discussing these cases, I briefed MajGen Bowden on the basic timeline of the facts in the 
case. He indicated he wanted to send the case against Pittman and Paulus to a GCM, but 
dismiss the cases against) and (b)(6) He, also, asked what was being done 
about Major 6) lack O1 action in regards to the dragging incident of (b)@6) ] 
replied that no action was currently pending against him. He indicated at that time that 
he wanted Major (pg) _ to at least go to an Article 32 hearing. 


Because IJ believed the government would need Major (b)(6) as a witness in 
both the case against Sergeant Pittman and Major Paulus, a ditterent trial counsel was 
assigned for the case against Major (b)6) The reason for this was because with Major 
(b)(6) pending charges, he would have to be granted immunity for his testimony ico 
Pittman and Paulus. I knew from a procedural prospective from personally prosecuting 
accused’s that had previously been given testimonial immunity that certain safeguards 
would have to be put into place in order to protect Major (b)6) rights and protect the 
government’s interest in prosecuting him. Major Jansen was detailed as trial counsel] for 
the case of Major (b)6) ~—«.-As a result, I began to put into place the protections required 
of U.S. v. Kastigar, and its progeny. To accomplish this I delivered a copy of all relevant 
evidence to Major Jansen. I also prepared a letter that I delivered via electronic mail to 
Major Jansen listing the evidence I had provided him. Lastly, I notified him and any 
related counsel to these cases not to discuss the case with Major Jansen, since he needed 
to be cut off from everyone both defense and government dealing with the cases of 
Pittman and Paulus. After these protections were put into place Major (6) ~—s- was given 
a grant of testimonial immunity by the convening authority. 


Subsequently, Major (b)(6) testified on the merits ico Pittman and in a motions 
hearing ico Paulus. LtCol Vokey, Regional Defense Counsel, was detailed to represent 
Votes . ‘¢ 
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Major Froeder. LtCol Vokey immediately began negotiations with the convening 
authority and the SJA. In the meantime. the case against Set Pittman concluded and what 
was supposed to be the final motions hearing ice Paulus began. The issues with the ribs 
and larynx became significant issues during this motions hearing. The military judge 
then determined on 15 October 2004 that any medical evidence regarding cause of death 
and the autopsy would be excluded. 


Earlier, on 29 September 2004, a meeting was held attended by me, Colonel 
Durrett, Captain Brevan Parsons, Military Justice Officer, MCB, and Major Joe Lore, 
Deputy SJA, MCB. The issue to be discussed was what to do about the case against 
Major (b)(6) Colonel Durrett and LtCol Vokey were maintaining contact regarding the 
case. Colonel Durrett and the convening authority wanted Majo1(b)(6) to explain his 
in-actions on the day of -(b)(6) death. Major(b)6) on 15 September 2004 had 
submitted a detailed affidavit regarding his actions and in-actions in relation to Mr. 

(b)(6) This affidavit and the procedural posture of the case were discussed during the 29 
September meeting. After much debate, it was agreed that the charges against Major 
(b)(6) should be dismissed and he should receive a non-punitive letter of caution. The 
reasons were because: 1) The evidence against Majoi(by(6) was weak; 2) The case 


against Major(b)(6) had significant procedural problems; and 3) Major (b)6) had 
been fully cooperative. 


The evidence was weak because Major (b)(6) had never given a statement to 
anyone in the case in compliance with his Article 31b rights. The corroborating evidence 
was not significant because while guards placed him at the scene when (b)@6) was 
dragged, no one could say with specificity, what he was doing at the scene. The 
significant procedural] problems dealt with his immunity and the medical evidence. Since 
Major Jansen was cut off from everyone else in the case he could not inquire or be told 
about the problems with the medical evidence. LtCo! Vokey, though, knew all about 
these problems. This put the government at a significant disadvantage. The government 
was anticipating some sort of remedy for the defense ico Paulus due to the medical 
evidence at the time of the meeting. This problem was highlighted by the fact that Major 
Jansen could not even attend this meeting due to being cut-off. Lastly, Major (b)6) 
had been fully cooperative with the government. He had willingly taken the stand at the 
Article 32 and told what he observed. He repeated this in better detail in his affidavit. 


After the military judge’s ruling on the medical evidence, a meeting was held to 
discuss what recommendation should be made to the convening authority ico Paulus. 
This meeting was held on 18 October 2004. The persons present at this meeting were 
me, Colonel Durrett, LtCol Betz (Division SJA), LtCol Boughman (OIC, LSSS), Major 
Lore and Captain Parsons. The issues discussed were the state of the evidence and how 
the government should proceed at this time. It was agreed that while the case was 
weakened by the exclusion of the medical evidence there was still enough evidence to go 
forward. Meaning, the basic facts of (b)(6) treatment by Major Paulus were 
unchanged. As a result, it was agreed to continue on the present course. MajGen 
Donovan was subsequently briefed on these issues. MajGen Donovan agreed. At no 
time did any discussions, that J participated in, include talk about proceeding against 
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Major Paulus out of vindictiveness or because his defense had been aggressive. In fact. 
the government had proposed a pretrial agreement offer to the defense ico Paulus on 
repeated occasions. This offer was more than reasonable in light of the facts in the case. 
The defense repeatedly rejected that offer 


| swear that the above statement is true and accurate to the best of my knowledge 


and belief. i . 3 
— wee ANCIS”” —— 
Major 


U.S. Marine Corps 


Signed and sworn before me this 29" day of October 2004. 
ase Be . ¢ vacdcaca 
E. L. EMERICH 
Captain 
U.S. Marine Corps 
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GENERAL COLITIS AEA RTIAL 
UNTER D STATES MARINE CORPS 
STERRA JUDICIAL CIRCUIT 


UNITED STATES 
Government Proposed Voir Dire 
C.A, PAULUS 
(b)(6) 


Major 
U.S. Marine Corps 


1, The government requests that the military judge instruct the members on the issues of 
testimonial immunity, accomplice liability, reasonable doubt, the elements of aggravated 
assault “means likely” with the definition of “means likely,” and the elements of 
maltreatment with the definition of maltreatment prior to en banc voir dire of counsel. 


2. The government requests that it be allowed to ask the following questions of the 
members en banc or if no en banc voir dire is allowed by counsel then during individual 


voir dire: 


a. Do any of you know any of the named witnesses: 


(b)(6) 


/ 


C xx (123) 
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(23) 6 
(24) 
(25) 
(26) 
(27) 
(28) 
(29) 
(30) 
(31) 
(32) 
(33) 
(34) 
(35) 
(36) 
(37) 
(38) 
(39) 
(40) 
(41) 
(42) 


(43) 
(44) 


How many of you were deployed in support of Operation Iraqi Freedom? 
How many of you led Marines or Sailors in combat during that operation? 


How many of you were involved in the handling of enemy prisoners of war or 
detainees during that operation? 


How many of you have heard of the Geneva Convention on the Treatment of 
Enemy Prisoners of War? 


How many of you have heard of the Geneva Convention on the Protection of 
Civilians during a Time of War? 


How many of you believe that the Geneva Convention applies to Marines? 


How many of you believe the Geneva Convention applied during Operation 
Iraqi Freedom? 


Would you agree that in an operational setting that an officer-in-charge is 
responsible for the conduct of the Marines he supervises? 
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Would vou agree that fan OIC saw one of his troops committing a crime he 
has a duty to stop ut and correct it? 


Would you agree that an OIC should not command his Marine's to commit 
crimes? 


Are there any of you who believe that Marine’s who purposely maltreat [raqi 
prisoners under their care and custody should not be held criminally 
accountable? 


. Do any of you believe that Iraqi prisoners or detainees of war should be 
treated differently than any other prisoners or detainees of war? 


Have any of you read or seen any media coverage of this case or any 
potentially related case? 


Have you read, heard or seen any media coverage regarding the case of U.S. 
v. Sergeant G.P. Pittman, U.S. Marine Corps Reserve? 


Have you read, heard or seen any media coverage regarding the case of U.S. 
v. Major (b)@6) U.S. Marine Corps Reserve? 


Have you read, heard or seen any accounts regarding the prisoner abuse at 
Abu Ghriab? 


Do you understand that this case is unrelated to the events of Abu Ghriab? 


Did you know that testimonial immunity only protects a witness from what 
they say, so long as it is the truth? 


How many of you know that someone with testimonial immunity can stil] be 
prosecuted? 


Are there any of you that believe it is wrong for the government to use 
testimonial immunity as a means to present evidence against an accused? 


Can you understand that on some occasions it may be necessary for the 
government to grant testimonial immunity to certain witnesses in order to 
prove that an accused committed certain misconduct? 


. Would any of you automatically disbelieve a witness just because they had 
been given a grant of testimonial immunity? 


An accomplice is a person who assists, encourages, advises, counsels, 
commands or conspires with another to commit a crime. Would any of you 
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bb. 


cc. 


dd. 


ce. 


ff. 
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bh. 
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disbelieve a witness just because that person had been an accomplice of the 


accused? 


Do any of you believe itis wrong for the government to use the testimony of 
accomplices in order to prove that an accused committed certain misconduct? 


Can you understand how for some cases the government may have to use the 
testimony of an accomplice in order to prove an accused committed certain 


misconduct? 


Can you understand why the government in some situations may need to enter 
into pretrial agreements with accomplices of an accused in order to prove the 


case against an accused? 


Although the accused has no obligation to produce any evidence whatsoever, 
do you understand that if he does you may evaluate that evidence and its 
credibility and weight with the same scrutiny as you do the government’s? 


Does any member feel evidence offered by the defense is more credible just 


because it is offered by the defense? 


The military judge may instruct you that evidence of an accused’s good 
military character may be sufficient to cause reasonable doubt. Do any of you 
fee] that good military character is always sufficient to outweigh other 


evidence of the accused’s guilt? 


Would you agree that Marine’s who are good workers are still capable of 


committing crimes? 


Would you agree that officers are capable of committing crimes? 


The military Judge defined reasonable doubt for you. Can you recall that 
instruction or would you like to hear it again before I begin asking you 


questions about it? 


Would any of you hold the government to a burden of proof greater than 
beyond a reasonable doubt because the accused is a Major of Marines? 


Do any of you believe the accused should be given special privileges under 
the law different from other U.S. Service Members just because he is a Major 


of Marines? 


You will hear that the alleged victim in this case, (b)(6) is dead. You 
will hear no evidence, though, about any autopsy that was performed on Mr. 
(o)(6) to determine his cause of death. Would any of you require the 


government to provide evidence as to ! m6) 


cause of death, before you 
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could determine that he was maltreated by the accused shortly before his 
death? 


The military judge has defined the term “means likely” for you as it pertains 
to the assault charge. Would any of you like to hear that definition again 
before | begin asking you questions regarding that definition? 


Do you understand that in order to prove “means likely” the government ts not 
legally required to prove any actual, physical injury occurred to (b)(6) 


mm. Would any of you require the government to show that(®)(6) suffered 


nn. 
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some actual, physical injury before you could determine he was assaulted with 
a “means likely” to cause grievous bodily harm? 


How many of you have ever been given questionable medical advice bya 
corpsman? Please describe the situation? What did you do about leit: 
anything? 


As officers, how many of you believe that if a corpsman gave you a clearly 
erroneous medical assessment regarding someone under your care and 
custody that you have an obligation to ensure a correct assessment is made? 


How many of you have had to counsel a lazy sailor or Marine on his work 
ethic? 


Would you agree that corpsmen can be just as lazy at times as any other sailor 
or Marine? 


How many of you believe that an officer has an obligation to counsel Marines 
or Sailor’s under his supervision on their work ethic if he believes them to be 
under-performing? 


How many of you have heard of the code of conduct? 


How many of you were aware that the code of conduct gives guiding 
principles for Marines if they become enemy prisoners of war? 
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INSTRUCTIONS FOR PREPARING AND ARRANGING DD FORM 491, RECORD OF TRIAL 


USE OF FORM - Use this form and MCM, 1984, 
Appendix 13, or applicable departmental 
instructions as a guide to the preparation of 
the record of trial in general and special court- 
martial cases in which a summarized record is 
authorized. When an Article 39(a) session is held 
in a special court-martial with a military judge, 
DD Form 491-1 should be used and combined 
with DD form 491 to complete the record of 
trial. Those procedures covered at the Article 
39(a) session and summarized tn DD Form 491-1 
will not be resummarized in DD Form 491. 


DELETIONS - In preparing the record, in- 
applicable words of the printed text must be 
deleted. Deletions may be made by striking over 
the inapplicable word or phrase, or by ruling it 
out in ink. When several consecutive lines are to 
be deleted, a single line, ruled in ink, from 
upper left to lower right will suffice. No deletion 
or remark is necessary when there are no 
exceptions after an item ending “except as 
indicated below.” 


RECORDING TESTIMONY - A summarized record 
need contain only a summarized report of the 
testimony. 


COPIES - See MCM, 14984, RCM 1103(g)_ for 
summarized record. The convening authority may 
direct the preparation of additional copies. 


ARRANGEMENT - When forwarded to a judge 
advocate for review pursuant to Article 64(a), the 
record will be arranged and bound with atlied 
papers in the sequence indicated below. Trial 
counsel is responsible for. arranging the record as 
indicated, except that items 5, 7, and 13e will be 
inserted by the convening or reviewing authority, 
as appropriate, and items 8 and-12 will be 
inserted by either trial counsef or the convening 
or reviewing authority, whichever has custody of 
them. 


1. Front cover and inside front cover (chronology 
sheet) of DD Form 491. 


2. Briefs of counsel submitted after trial, if any 
(Article 38(c)). 


3. DD Form 494, “Court-Martial Data Sheet.” 


4. Court-martial orders promulgating the result 
of trial as to each accused, in 10 copies when 
the record is of a GCM and 4 copies if it is of a 
SPCM. 
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5. When required, signed review of reviewing 
judge advocate, in duplicate, together with all 
clemency papers, including clemency 
recommendations by court members. 


6. Matters submitted by the accused pursuant to 
Article 60 (MCM, 1984, RCM 1105). 


7. DD Form 458, “Charge Sheet” (unless included 
at the appropriate place in a summarized record). 


8. Congressional inquiries and replies, if any. 


9. DD Form 457, “Investigating Officer’s Report,” 
pursuant to Article 32, if such investigation was 
conducted, followed by any other papers which 
accompanied the charges when referred for trial, 
unless included in the record of trial proper. 


10. Advice of staff judge advocate or legal 
officer, when prepared pursuant to Article 34 or 
otherwise. 


11. Requests by counsel and action of the 
convening authority taken thereon (e.g., requests 
concerning delay, witnesses and depositions). 


12. Records of former trials. 


13. Record of trial in the following order: 


a. Errata sheet, if any. 


b. index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt. 


c. Record of proceedings in court. 


(1) Record of Article 39(a) session at 
appropriate place in proceedings. 


d. Authentication sheet, followed by Certificate 
of Correction, if any. 


e. Action of convening authority and, if 
appropriate, action of officer exercising general 
court-martial jurisdiction. 


f. Exhibits admitted in evidence. 


g. Exhibits not received in evidence. The page 
of the record of trial where each exhibit was 
offered and rejected will be noted on the front 
of each exhibit. 


h. Appellate exhibits, such as proposed 
instructions, written offers of proof or 
preliminary evidence (real or documentary), and 
briefs of counsel submitted at trial. 
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